
DECLARATION OF 

COVENANTS, CONDITIONS AND RESTRICTIONS 

FOR 

TOWNE PARK 

A PLANNED RESIDENTIAL COMMUNITY 

THIS DECLARATION OF COVENANTS, CONDITIONS AND 
RESTRICTIONS is made this 12th day of April, 1984, by TOWNE 
PARK, INC., a Nevada Corporation (herein "Declarant  Towne") 
and THE REGENTS OF THE UNIVERSITY OF NEW MEXICO, a body 
corporate of the State of New Mexico (herein "Maste r Ground 
Lessor"), which said parties are hereinafter someti mes 
collectively called "Declarants", WITNESSETH:  

RECITALS 

1. On January 12, 1983, Master Ground Lessor and Towne  
Development Company, a California corporation (here in 
"Towne Development") entered into that certain "Tow ne 
Park Master Ground Lease" (herein "the Master Groun d 
Lease") as to which that certain "Memorandum of Lea se" 
dated August 19, 1983 was recorded on August 24, 19 83 
in Book Misc. 42A, page 63 of the Records of 
Bernalillo County, New Mexico.  

2. The Master Ground Lease creates a leasehold estate in 
certain real estate situate in Bernalillo County, N ew 
Mexico, as more particularly described on Exhibit I  
attached hereto and incorporated herein by referenc e, 
for a term of sixty-eight and one-half (68 1/2) yea rs 
from the "commencement date" as therein defined. Th e 
term of the leasehold estate created by the Master 
Ground Lease expires on February 28, 2052.  

3. The Master Ground Lease contemplates that Towne 
Development, or its successors in interest and 
assigns, will develop the real estate described on 
Exhibit I as a pinned residential community pursuan t 
to a general plan of development to consist of not to 
exceed 528 single family residential lots together 
with common areas, recreational and other facilitie s; 
that such development will be constructed in phases  as 
market considerations dictate; that a homeowner's 
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association will be formed as to each such phase (o r 
that a single homeowner's association will be forme d 
for all phases) to own and manage the leasehold est ate 
in the common areas and facilities thereof; and tha t a 
leasehold estate in each platted lot and any dwelli ng 
or other improvements to be constructed thereon for  
the then remaining term of the Master Ground Lease 
will be sold and transferred to third parties pursu ant 
to a Unit Lease with Master Ground Lessee and that,  
thereupon, the Master Ground Lease will terminate a s 
to any such platted lot and will be superseded and 
replaced by the Unit Lease for such platted lot.  

4. Pursuant to the general plan of development, that 
certain Plat for Towne Park Subdivision was filed a nd 
recorded with respect to the real estate described on 
Exhibit I is the Office of the County Clerk of 
Bernalillo County, New Mexico, on August 29, 1983 
(herein "the Initial Plat"). The first portion of t he 
real estate to be developed and sold is identified on 
the Initial Plat as Phase I and all lots and common  
areas and facilities therein are more particularly 
described on Exhibit II attached hereto and 
incorporated herein by reference (herein "Phase I") . 
Phase I includes 104 platted single-family resident ial 
lots.  

5. The Master Ground Lease permits Towne Development, 
subject to the provisions of Article 22 thereof, to  
transfer and assign its leasehold estate under the 
Master Ground Lease in a portion of the real estate  to 
another person or entity which will or may develop and 
sell that portion of the real estate pursuant to th e 
general plan of development. Pursuant to that certa in 
Assignment of Master Ground Lease recorded August 3 1, 
1983, in Book Misc. 43A, page 940, Records of 
Bernalillo County, New Mexico, Towne Development 
transferred and assigned its leasehold estate and 
interest in Phase I to Declarant Towne. Declarant 
Towne intends to develop Phase I and to sell Unit 
Leases in the 104 platted lots contained herein.  

6. As contemplated and permitted by the Master Ground 
Lease, Towne Development or its assignees, includin g 
Declarant Towne, may elect to annex additional 
portions of the real estate described on Exhibit I 
pursuant to Article X hereinbelow with the purpose and 
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effect of subjecting such additional real estate to  
the covenants, conditions, restrictions, easements,  
encumbrances, liens, servitudes and appurtenances 
contained herein and created by this Declaration.  

7. The reversionary fee interest of Master Ground Less or 
under the Master Ground Lease is prior, superior an d 
paramount to the leasehold estate of Towne 
Development, Declarant Towne, all lessees under the  
Unit Leases and their respective heirs, personal 
representatives, successors in interest and assigns . 
However, Master Ground Lessor has agreed to join in  
this Declaration in order to subject its reversiona ry 
fee  interest in Phase I, and any additional portions 
of the real estate described on Exhibit I subsequen tly 
annexed, to the provisions of this Declaration, BUT  
ONLY until expiration of the Master Ground Lease on  
February 28, 2052, at which time this Declaration 
shall automatically cease and terminate and be of n o 
further force or effect as hereinafter provided.  

NOW, THEREFORE, Declarant Towne and Master Ground 
Lessor hereby submit and subject the real estate wi thin 
Phase I, as more particularly described on Exhibit II, and 
all improvements now or hereafter constructed there on to 
the terms, provisions, covenants, conditions, restr ictions, 
easements, encumbrances, liens, servitudes and 
appurtenances set forth in and created by this Decl aration, 
all of which shall constitute covenants running wit h the 
Land and burdens and benefits enforceable by or aga inst any 
person now or hereafter owning any right, title, in terest 
or estate in Phase I, or any further portions of th e real 
estate described on Exhibit I subsequently annexed,  
including without limitation Master Ground Lessor, the 
Association, the Developer, all Unit Lessees and th e 
tenants and sublessees of Unit Lessees.  

ARTICLE I  

DEFINITIONS  

Section 1. As used in this Declaration the followin g 
words and phrases have the meanings set forth below :  

1.1 "Additional Phase(s)" means such additional 
portions of the Annexable Property as may subsequen tly be 
annexed and made subject to this Declaration pursua nt to 
Article X.  
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1.2 "Adjoining Lots" means those platted lots in Ph ase 
I shown on the Initial Plat, and those platted lots  shown 
on any Supplemental Plat filed in connection with t he 
annexation of Additional Phases, which abut or are adjoined 
on both their side boundaries by another platted lo t.  

1.3 "Annexable Property" means the real estate 
described on Exhibit I, except Phase I, which real estate, 
or portions thereof, may be hereafter annexed by th e 
Developer and Master Ground Lessor.  

1.4 "Annexation" means the process pursuant to whic h 
Additional Phases are annexed and made subject to t his 
Declaration as provided in Article X.  

1.5 "Articles" mean the Articles of Incorporation o f 
the Association and any amendments thereto.  

1.6 "Association" means, as to Phase I, the TOWNE P ARK 
HOMEOWNERS ASSOCIATION, INC., a New Mexico non-prof it 
corporation, its successors in interest and assigns , formed 
to own and manage the leasehold estate in the Commo n Areas 
and Facilities in Phase I created under the Master Ground 
Lease. In the event that Additional Phases are anne xed and 
made subject to this Declaration, the Developer may  form 
additional New  Mexico non-profit corporations to own and 
manage the leasehold estate in the Common Areas and  
Facilities created under the Master Ground Lease in  such 
Additional Phases and, if so, the term "Association " shall 
also refer to such additional New Mexico non-profit  
corporations to be formed. Alternatively, the Devel oper may 
elect to have the Towne Park Homeowners Association , Inc. 
own and operate the leasehold estate in the Common Areas 
and Facilities of Phase I and all Additional Phases  
subsequently annexed. The Developer's election to h ave 
Towne Park Homeowners Association, Inc. act as the 
Association for any Additional Phases shall be effe cted by 
the transfer and conveyance of Developer's leasehol d 
interest in the Common Areas and Facilities in any such 
Additional Phases from Developer to Towne Park Home owners 
Association, Inc.  

1.7 "Board" means the Board of Directors of the 
Association.  

1.8 "By-Laws" means the By-laws of the Association 
dated March 28, 1964, a copy of which is attached h ereto as 
Exhibit III and incorporated herein by reference, a nd any 
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amendments thereto. The incorporation of the By-Law s as 
part of this Declaration is for informational purpo ses only 
and does not create any requirement that this Decla ration 
be amended in order to amend the By-laws, unless th e nature 
of any such By-law amendment is such that it consti tutes a 
change with respect to the terms and provisions of this 
Declaration thereby necessitating an amendment to t his 
Declaration.  

1.9 "Common Area and Facilities" mean and include: (i) 
all real estate within Phase I, or any Additional P hases 
subsequently annexed, except end excluding all plat ted lots 
shown on the Initial Plat of Phase I or shown on an y 
Supplemental Plats filed in connection with the ann exation 
of Additional Phases (herein "the Common Areas"); a nd (ii) 
all improvements and fixtures now or hereafter cons tructed 
upon or affixed to the Common Areas and any persona l 
property now or hereafter owned by the Association (herein 
"the Common Facilities"). In the event that the Dev eloper 
shall, in its sole discretion, decide not to develo p and 
sell any platted lot within Phase I or any Addition al Phase 
subsequently annexed, Developer may transfer and as sign its 
leasehold estate in any such platted lot by a recor ded 
assignment to the Association and, thereupon, any s uch 
assigned platted lot shall thereafter become and co nstitute 
a part of the Common Areas and Facilities.  

1.10 "Common Expenses" mean and include all costs a nd 
expenses incurred by or on behalf of the Associatio n for 
the benefit of the Common Areas and Facilities or t he Unit 
Lessees, including, without limitation: (i) all cos ts to 
maintain, repair and restore the Common Areas and 
Facilities, including the cost to establish and mai ntain 
the Replacement Reserve for periodic maintenance an d 
replacement as required by this Declaration; (ii) t he 
payment of insurance premiums for comprehensive pub lic 
liability insurance, fire and extended coverage ins urance, 
flood insurance, fidelity bonds, workmen's compensa tion 
insurance and other insurance required by this Decl aration 
or which the Board elects to procure and maintain; (iii) 
the cost of electricity, gas, water, and sewer, gar bage 
disposal, cable TV, telephone and other communicati on 
systems, security alarm systems, and other utility services 
of every nature to the Common Areas and Facilities as to 
all Units on a mandatory or voluntary basis through  master 
meters or otherwise; (iv) the payment of management  fees 
and expenses; payable to the professional managemen t 
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company required by this Declaration; (v) the payme nt of 
wages and salaries, federal and state withholding t axes, 
employee and employer social security taxes and oth er 
customary payroll items with respect to any onsite 
management, security, janitorial, landscaping or ot her 
personnel which the Board may elect to hire in conn ection 
with the operation and management of the Associatio n or the 
Common Areas and Facilities; (vi) the payment of al l ad 
valorem, real estate and personal property taxes an d 
special assessments for public improvements with re spect to 
the Common Areas and Facilities; (vii) the payment of fees 
to accountants, attorneys and other third parties w hich 
supply services to the Association; and (iii) all o ther 
costs and expenses of every nature paid or incurred  1n 
connection with the operation and management of the  
Association and the Common Areas and Facilities.  

1.11 "Conversion" means, as to Phase I and any 
Additional Phase, the date on which all the followi ng has 
occurred: (i) such Phase is annexed to and made sub ject to 
this Declaration; (ii) the first Unit Lease in such  Phase 
is sold and transferred to a third party by the Dev eloper; 
and (iii) the Developer records an assignment of it s 
leasehold estate in the Common Areas and Facilities  of such 
Phase to the Association. Upon conversion the Assoc iation 
becomes the Master Ground Lessee under the Master G round 
Lease with respect to the Common Areas and Faciliti es of 
the converted Phase, the Developer continues to be the 
Master Ground Lessee with respect to any Units whic h the 
Developer still owns and the Master Ground Lease is  
terminated and superseded by the Unit Leases then o r 
thereafter entered into between the Master Ground L essor 
and the Unit Lessee with respect to Units sold and 
transferred by the Developer.  

1.12 "Declarant Towne" means TOWNE PARK, INC., a 
Nevada corporation qualified to transact business i n New 
Mexico as a foreign corporation, and its successors  in 
interest and assigns.  

1.13 "Declaration" means this "Declaration of 
Covenants, Conditions and Restrictions for Towne Pa rk, a 
Planned Residential Community" and any amendments t hereto.  

1.14 "Default Interest Rate" means the rate of 
interest Which will begin to accrue upon the failur e of any 
Unit Lessee to pay any Regular Monthly Assessments,  Special 
Assessment, Individual Assessment, Ground Rent Rese rve 
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payment or other payment of any nature required to be paid 
to the Association pursuant to this Declaration. Th e 
Default Interest Rate shall be the greater of fifte en 
percent (15%) per annum or the floating rate of int erest 
equal to one and one-half percent (1 1/2%) above th e "New 
York Prime Rate" published in the Wall Street Journ al as of 
the first (1st) business day of each calendar month .  

1.15 "Deficit Amount" means the amount of any month ly 
payment which the Developer is required to pay to t he 
Association pursuant to Section 12.3 of Article XII  to 
defray the Operating Expenses of the Association to  the 
extent that the Operating Expenses exceed the Total  
Revenues and Working Capital Reserve of the Associa tion, 
until such time as the Developer elects by written notice 
to the Association to commence the payment of all 
assessments required to be paid by Unit Lessees wit h 
respect to Units owned by the Developer.  

1.16 "Developer" means, as to Phase 1, Declaring 
Towne. As to any Additional Phases subsequently ann exed and 
made subject to this Declaration, Developer means t he owner 
of the leasehold estate in the Additional Phase und er the 
Master Ground Lease immediately following annexatio n and 
may be Towne Development, Declarant Towne, or any o ther 
person or entity to whom Towne Development may tran sfer and 
assign said leasehold estate pursuant to Article 22  of the 
Master Ground Lease.  

1.17 "Dominant Side-Lot Easement" means a three and  
one-half (3h) foot easement in favor of each Adjoin ing Lot 
and some of the End Lots (herein "the Dominant Tene ment"), 
as more particularly shown on the Initial Plat and any 
Supplemental Plat, which extends into and runs alon g the 
entire side boundary of the next adjoining lot (her ein "the 
Servient Tenement") and within which the Unit Lesse e of the 
Dominant Tenement may build and maintain a fence en closing 
a private yard which physically joins the dwelling 
structure of the Dominant Tenement to the dwelling 
structure of the Servient Tenement.  

1.18 "Eligible Insurer or Guarantor" means any pers on 
or legal entity, including governmental and quasi-
governmental agencies, which insure or guarantee a mortgage 
loan, or any portion thereof, creating a first lien  against 
any Unit provided that such insurer or guarantor ha s given 
the Association written notice of its insurance or 
guarantee setting forth its name and address and 
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identifying the Unit, by number or address, subject  to the 
first mortgage it is insuring or guaranteeing.  

1.19 "Eligible Unit Mortgagee" means any holder of a 
mortgage or beneficiary under a deed of trust creat ing a 
first lien against any Unit provided that such mort gagee or 
beneficiary has given the Association written notic e of its 
mortgage or deed of trust setting forth its name an d 
address and identifying the Unit, by number or addr ess, to 
which its first mortgage or deed of trust is subjec t.  

1.20 "End Lots" mean those platted lots in Phase I 
shown on the Initial Plat, and those platted lots s hown on 
any Supplemental Plat filed in connection with the 
annexation of Additional Phases, having only one si de 
boundary which abuts or adjoins another platted lot .  

1.21 "Fiscal Year" means the fiscal year of the 
Association, which shall be the calendar year, exce pt that 
the first fiscal year shall be less than one (1) ye ar 
commencing upon conversion of Phase I and ending on  
December 31 of the year in which such conversion oc curs. If 
separate Associations are formed by the Developer f or 
Additional Phases, then the first fiscal year for s uch 
separate Associations shall commence upon conversio n of 
that Phase and end on December 31 of the year that Phase is 
converted. Notwithstanding the foregoing, the Board  shall 
have the power and authority to change the Associat ion's 
fiscal year.  

1.22 "Ground Rent Reserve" means the funds, togethe r 
with interest thereon, to be contributed by the Dev eloper 
to the Association upon each sale and conveyance by  the 
Developer of a Unit to a Unit Lessee in the amount of 
$155.00 for each such sold Unit, which such funds a re to be 
held  by the Association and used by the Association to p ay 
delinquencies by Unit Lessees to Master Ground Less or under 
the Unit Leases and for other purposes as more part icularly 
set forth in Article XIII.  

1.23 "Initial Plat" means that certain Piet of Town e 
Park Subdivision filed with respect to the real est ate 
described on Exhibit I in the Office of the County Clerk of 
Bernalillo County, New Mexico, on August 29, 1983.  

1.24 "Limited Common Areas" mean those portions of the 
Common Areas and Facilities, if any, which may be 
separately identified on any Supplemental Plats fil ed in 
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connection with the annexation of Additional Phases  or 
which may be specifically reserved and identified i n the 
Association's By-Laws or Rules, for the exclusive u se and 
benefit of one or more, but less than ail, Units or  Unit 
Lessees.  

1.25 "Lot" means any separately platted and identif ied 
portion of the Property now or hereafter subject to  this 
Declaration as shown on the Initial Plat as to Phas e I or 
any Supplemental Plat filed in connection with the 
annexation of Additional Phases.  

1.26 "Lot Building Area" means that portion of each  
Lot, including any Dominant Side Lot Easement appur tenant 
thereto, upon which a single family dwelling and al l 
improvements physically attached thereto, including  
garages, carports and exterior fencing, is original ly 
constructed by the Developer, or by any Unit Lessee  who 
owns the leasehold estate in the Lot pursuant to pl ans and 
specifications approved by the Architectural Contro l 
Committee.  

1.27 "Lot Restricted Area" means all portions of ea ch 
Lot, including any Dominant Side-Lot Easement appur tenant 
thereto, except the Lot Building Area. The Lot Rest ricted 
Area of each Lot is the portion of each Lot which i s to be 
landscaped and maintained by the Association and in  which 
the Association has an easement to build walkways, 
pathways, exterior lighting, barbeque pits and othe r 
similar improvements for the common use any of all Unit 
Lessees. The Lot Restricted Area is also that porti on of 
each Lot within which the Unit Lessee who owns the 
leasehold estate in such Lot may not build or const ruct any 
improvements without the prior approval of the 
Architectural Control Committee.  

1.28 "Master Association" means a New Mexico non-
profit corporation which may be formed by the separ ate 
Associations, if any, for Phase I and any Additiona l Phases 
and to which, if formed, the leasehold estate in th e Common 
Areas and Facilities for all phases annexed hereto will be 
conveyed and transferred by the separate Associatio ns.  

1.29 "Master Ground Lease" means the unsubordinated  
ground leasehold estate in the real estate describe d on 
Exhibit I created pursuant to the "Towne Park Maste r Ground 
Lease" dated January 12, 1983, between Towne Develo pment 
Company end The Regents of the University of New Me xico, as 
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to which that certain "Memorandum of Lease" dated A ugust 
19, 1983 was recorded on August 24, 1983 in Book Mi sc. 42A, 
page 63, Records of Bernalillo County, New Mexico.  

1.30 "Master Ground Lessee" means the person or 
persons who now or hereafter own the leasehold esta te in 
the real estate described on Exhibit 1 created purs uant to 
the Master Ground Lease. Initially, Declarant Towne  is the 
Master Ground Lessee with respect to the Units in P hase I, 
the Association is, or will be, the Master Ground L essee as 
to the Common Areas and Facilities in Phase I, and Towne 
Development, or its successors in interest and assi gns, is 
the Master Ground Lessee with respect to the Annexa ble 
Property.  

1.31 "Master Ground Lessor" means The Regents of th e 
University of New Mexico, a body corporate of the S tate of 
New Mexico, and its successors in interest and assi gns who 
own the reversionary fee interest in the real estat e 
described on Exhibit I under the Master Ground Leas e.  

1.32 "Mortgage" means a mortgage, deed of trust or 
other security instrument creating a lien on real e state to 
secure the payment or performance of any obligation .  

1.33 "Mortgagee" means the holder or beneficiary of  a 
mortgage.  

1.34 "Operating Expenses" mean ail expenses incurre d 
or paid by the Association in connection with the o peration 
and management of the Association and the Common Ar eas and 
Facilities. Operating Expenses do not include any s ums, 
which the Association pays into the Replacement Res erve or 
the Working Capital Reserve or any funds, which the  
Association pays from the Ground Rent Reserve to th e Master 
Ground Lessor as required by Article XIII.  

1.35 "Period of Developer Control" means any period  of 
time during which the Developer owns the leasehold estate 
in twenty-six percent (26%) or more of the total Un its in 
the Property subject to this Declaration, including  any 
Additional Phases subsequently annexed; provided, h owever, 
that the Period of Developer Control shall cease an d 
terminate regardless of the percentage of total Uni ts owned 
by the Developer on the date which in seven (7) yea rs after 
the date on which Developer sells and transfers the  first 
Unit in Phase I to any third person.  
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1.36 "Phase I" means the real estate described on 
Exhibit II to this Declaration, which real estate i s also 
shown and designated as Phase I on the Initial Plat .  

1.37 "Property" or "the Property subject to this 
Declaration" means the leasehold estate created und er the 
Master Ground Lease in Phase I and any Additional P hases 
subsequently annexed and made subject to this Decla ration.  

1.38 "Prorata Share of Common Expenses" means the 
fractional share of the Common Expenses which each Unit 
Lessee bears and is obligated to pay to the Associa tion 
which Such fractional share shall be determined on a per 
capita basis by dividing the Common Expenses by the  total 
number of Units then annexed to and made subject to  this 
Declaration, including all Units then owned by the 
Developer. The Prorata Share of Common Expenses wil l be 
reduced upon each annexation of any Additional Phas es.  

1.39 "Replacement Reserve" means funds held by the 
Association for the periodic maintenance and replac ement of 
the Common Facilities, together with interest there on, in a 
segregated account, which said reserve is to be fun ded by 
the allocation of a portion of the Regular Monthly 
Assessment to be determines by the Board in its ann ual 
budget for each fiscal year.  

1.40 "Regular Monthly Assessment" means the monthly  
payments required from each Unit Lessee to pay the Common 
Expenses in an amount to be determined by the Board  in its 
annual budget for each fiscal year.  

1.41 "Rules" mean the Rules and Regulations of the 
Association to be promulgated by the Board pursuant  to the 
By-Laws and any amendments thereto.  

1.42 "Side-Lot Easements" means, as to Adjoining Lo ts, 
the three and one-half (3h) foot easements, which r un along 
both side boundaries of the Adjoining Lot(s), one o f which 
is a Servient Side-Lot Easement in favor of the adj oining 
lot and one of which is a Dominant Side-Lot Easemen t in 
favor of the lot. As to End Lots, the term refers t o and 
means one three and one-half (3h) foot easement run ning 
along one side boundary of the End Lot and extendin g into 
the next adjoining lot, which easement is either a Dominant 
Side-Lot Easement in favor of the End Lot or a Serv ient 
Side-Lot Easement to which the End Lot in subject. The 
Side-Lot Easements are easements appurtenant which run with 
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the Land for the use and benefit of the heirs, succ essors, 
grantees and assigns of the Unit Lessees in whose f avor the 
easement is created until this Declaration expires and 
terminates upon the expiration of the Master Ground  Lease 
on February 28, 2052. The Side-Lot Easements within  Phase I 
are more particularly shown on the Initial Plat. Si de-Lot 
Easements within Additional Phases will be shown on  the 
Supplemental Plats filed in connection with the ann exation 
of Additional Phases.  

1.43 "Supplemental Declaration" means any written a nd 
recorded amendment or modification to this Declarat ion 
which the Developer, Declarant Towne, Master Ground  Lessor 
and Unit Lessees are permitted to record pursuant t o this 
Declaration, including any such amendment recorded by 
Developer, Declarant Towne and Master Ground Lessor  
incident to the annexation of Additional Phases as provided 
in Article X or the combination, partition or reali gnment 
of Lot boundaries by the Developer with respect to Lots in 
which the Developer still owns the leasehold estate  under 
the Master Ground Lease as provided in Section 9.1( q) of 
Article IX.  

1.44 "Supplemental Plats" mean such additional plat s 
as the Developer and Master Ground Lessor may subse quently 
file in connection with the annexation of Additiona l Phases 
of the Annex-able Property or in connection with th e 
combination, partition or realignment of Lots in wh ich the 
Developer still owns the leasehold estate under the  Master 
Ground Lease.  

1.45 "Tenant" means any person who occupies a Unit,  
other than the Developer and the Unit Lessee who ow ns the 
lease-hold estate in such Unit, for a term of less than the 
remaining term of the Unit Lease for such Unit, inc luding, 
without limitation, a sublessee of the Unit Lessee under a 
written sublease and any month-to-month tenant, ten ant at 
will or tenant at sufferance of the Unit Lessee.  

1.46 "Total Revenues" mean and include: (i) payment s 
received by the Association from Unit Lessees for R egular 
Monthly Assessments, excluding any portion thereof 
allocated to the Replacement Reserve pursuant to th e annual 
budget then in effect; (ii) any fees charged and re ceived 
by the Association in connection with use of the Co mmon 
Areas and Facilities; (iii) any interest or other i ncome 
derived by the Association from the investment of 
Association funds, except for interest and income d erived 
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from the Replacement Reserve and Ground Rent Reserv e (but 
including expressly interest and other income deriv ed from 
the Working Capital Reserve); and (iv) all other re ceipts 
of the Association which constitute "income" in acc ordance 
with generally accepted accounting principles.  

1.47 "Unit" means and includes: (i) the leasehold 
estate created under the Unit Lease in the Lot and all 
improvements now or hereafter constructed thereon; (ii) any 
Dominant Side-Lot Easement in favor of the Lot; (ii i) as to 
Adjoining Lots and some of the End Lots, the Servie nt Side-
Lot Easement to which such Adjoining or End Lot is subject; 
(iv) all rights and obligations set forth in and cr eated by 
the Unit Lease for such Unit; and (v) all covenants , 
conditions, restrictions, easements, Ilene, servitu des and 
appurtenances set forth in and created by this Decl aration, 
the By-Laws and the Rules.  

1.48 "Unit Lease" means the written lease to be 
entered into, the form and content of which is atta ched as 
Exhibit "C" to the Master Ground Lease, between the  Master 
Ground Lessor, as lessor, and each person to whom t he 
Developer sells and transfers a Unit, as lessee. As  more 
particularly set forth in the Master Ground Lease, the 
Developer may execute the Unit Lease on behalf of M aster 
Ground Lessor.  

1.49 "Unit Lessee" means the lessee under a Unit Le ase 
and such Unit Lessee's heirs, personal representati ves, 
successors in interest and assigns who, by assignme nt or 
operation of law, own the entire leasehold estate c reated 
by the Unit Lease for the remaining term thereof. T he term 
"Unit Lessee" also includes any person to whom the 
beneficial ownership in the entire remaining term o f the 
Unit Lease has been sold or transferred, whether or  not 
legal title to the leasehold estate has been assign ed, 
including purchasers under an executory land or rea l estate 
contract and lessees under a lease with an option t o 
purchase the Unit. The term "Unit Lessee" does not include 
any mortgagee having a lien against the Unit unless  and 
until such mortgagee succeeds to the leasehold inte rest of 
the Unit Lessee pursuant to foreclosure or a convey ance in 
lieu of foreclosure.  

1.50 "Working Capital Reserve" means funds held by the 
Association, together with interest thereon, which said 
reserve is to be funded by the payments to be made by each 
Unit Lessee, except the Developer, upon entering in to the 
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Unit Lease in an amount equal to twice the then Reg ular 
Monthly Assessment.  

ARTICLE II  

DURATION 

Section 2.1 Expiration : On February 28, 2052, the date 
on which the Master Ground Lease expires (herein "t ie 
expiration date"), this Declaration, and all covena nts, 
easements, restrictions, appurtenances, liens, 
encumbrances, servitudes and all other rights and 
obligations affecting the Property created hereby, shall 
automatically cease, terminate and become null and void.  

 

Section  2.2 Early Termination, Surrender of Abandonment 
of Master Ground Lease : Abandonment of Master Ground Lease: 
Upon conversion of Phase I, of upon the conversion of any 
Additional Phases subsequently annexed, any termina tion, 
surrender or abandonment of the Master Ground Lease  prior 
to the expiration date shall not be effective with respect 
to any Units owned by Unit Lessees or the Common Ar eas and 
Facilities located within any such converted phase and the 
Master Ground Lease shall continue in full force an d 
effect, except to the extent replaced and supersede d by the 
Unit Leases, with respect to such converted phases.  It is 
the express purpose and intent of Developer and Mas ter 
Ground Lessor that any termination, surrender or 
abandonment of the Master Ground Lease prior to the  
expiration date shall not affect the rights and obl igations 
of any Unit Lessee who enters into a Unit Lease wit h Master 
Ground Lessor, including, without limitation, the r ight of 
any such Unit Lessee to use and enjoy the Common Ar eas and 
Facilities within the converted phase and to have a ny 
further development, if any, within the converted p hase 
completed in accordance with a general plan of deve lopment 
consistent with the Initial Plat and any Supplement al Plats 
filed with respect to the converted phases: Termina tion, 
surrender or abandonment of the Master Ground Lease  prior 
to the expiration date shall, however, result in th e 
termination or forfeiture of the leasehold estate o f the 
Master Ground Lessee (except for Common Areas and 
Facilities transferred to and held by the Associati on in 
converted phases) and, thereupon, Master Ground Les sor 
shall succeed to the interest of the Master Ground Lessee 
(except the Association as aforesaid) in all portio ns of 
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the Annexable Property not then converted and in th ee - Units 
then owned by the Master Ground Lessee in the conve rted 
phases and, with respect to Units owned by the Mast er 
Ground Lessee in converted phases, Master Ground Le ssor 
shall become the Developer under this Declaration.  

ARTICLE III  

EASEMENTS 

Section 3.1 Common Areas and Facilities : Each Unit Lessee 
shall have a non-exclusive easement in and the righ t to 
enjoy and use all Common Areas and Facilities withi n the 
Property subject to this Declaration in common with  all 
other Unit Lessees and the Association, including 
specifically, without limitation, the right of vehi cular 
and pedestrian ingress and egress through and over the 
Common Areas to and from their respective Units. Th e 
easement rights hereby granted are, however, subjec t to 
certain restrictions contained in this Declaration and the 
provisions, now or hereafter contained in the By-La ws and 
Rules relating to the Common Areas and Facilities, 
including without limitation, the following:  

(a) The rights and easements created in favor of th e 
Developer pursuant to Article IX during the period of 
original construction of the improvements on the Lo ts and 
the sale and transfer of al: Units owned by Develop er.  

b. The right of the Board to promulgate Rules regulati ng 
and restricting the number of guests and otherwise 
regulate the use of recreational face -ties, the ri ght 
of the Board to impose reasonable fees and charges for 
the use of certain Common Facilities, and the right  of 
the Board to ensign, rent or otherwise designate an d 
control the use of parking and storage areas within  
the Common Areas.  

c. Pursuant to the procedures more particularly set fo rth 
in the By-Laws (which procedures afford the Unit 
Lessee prior notice, an opportunity for a hearing 
before the Board and the right to be represented by  
legal counsel at Unit Lessee's expense), the right of 
the Board to levy fines and/or suspend any Unit 
Lessee's right to use the Common Areas and Faciliti es 
for non-payment of assessments and other sums due t he 
Association or for infractions of the provisions of  
the Declaration, By-Lawn and Rules.  
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d. The right of the Board to pledge, mortgage and 
encumber the Common Areas and Facilities to secure 
payment of Association indebtedness.  

e. The right of the Board to regulate all vehicular 
traffic within the Common Areas, including types of  
vehicles, speed, noise and other characteristics, a nd 
the right of the Board to delegate such vehicular 
traffic regulation to a municipality or other 
governmental agency or to employ a private security  
patrol company for such purposes.  

f. The right of the Association to dedicate and transf er 
the private streets now or hereafter located within  
the Common Areas to a municipality or other 
governmental agency, which agrees to assume the 
responsibility for maintenance, repair, replacement  
and traffic control with respect thereto.  

Section 3.2 Utility Easements and Rights-of-Way : In 
addition to all utility easements, private streets,  
drainage easements and parking areas shown on the I nitial 
Plat, or which may be shown on a Supplemental Plat filed in 
connection with the annexation of Additional Phases , the 
Developer and the Association shall have the right and 
power, and are hereby granted a power of attorney b y each 
Unit Lessee, to dedicate and create rights-of-way, streets 
and easements within the Common Areas and to grant and 
convey to third parties easements for the installat ion, 
maintenance and repair of utilities of every nature  in, on, 
over, under and across the Common Areas and any Lot . As 
used in this provision "utilities" mean and include , 
without limitation, any services which the Associat ion or 
the Developer elect to make available to the Common  Areas 
and Facilities or the Units an  either a mandatory or 
voluntary basis, including electricity, gas, teleph one, 
other communications systems, cable TV, security al arm 
systems, water and sewage. Each Unit Lessee by ente ring 
into and acceptance of his Unit Lease, or any assig nment 
thereof, thereby consents to all provisions of this  Section 
and shall be deemed to have granted the power of at torney 
heroin provided.  

Section 3.3 DOT Restricted Area Easements : The 
Association and the Developer shall have an easemen t in, 
on, over, under and across the Lot Restricted Areas  of each 
Lot to plant, water, mow, prune end otherwise lands cape 
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such areas and to build, install, maintain and repa ir 
within such areas improvements for the common use a nd 
benefit of all Unit Lessees, including by way of 
illustration pathways, exterior lighting, barbeque pits, 
picnic tables and other similar Common Facilities. To the 
extent, if any, that the Association or the Develop er 
elects to build such Common Facilities on the Lot 
Restricted Areas, then all Unit Lessees shall have the same 
non-exclusive rights to a common easement of use an d 
enjoyment in such Common Facilities as they have wi th 
respect to the Common Areas and Facilities. Provide d, 
however, that if the Architectural Control Committe e, 
either before or after the construction of any comm on 
facilities within the Lot Restricted Area of any Lo t, 
grants its approval to the Unit Lessee of such Lot to 
extend its dwelling or construct other improvements  within 
the Lot Restricted Area of that Lot, then to the ex tent 
that any such additional improvements are actually 
constructed the portion of the Lot Restricted Area on which 
such additional improvements are located shall, the reupon 
and thereafter, become a part of the Lot Building A rea of 
that Lot and neither the Association, the Developer  nor any 
Unit Lessee shall thereafter have any easement righ ts in 
such expanded Lot Building Area under this provisio n.  

Section 3.4 Side-Lot Easements : As more particularly 
shown on the Initial Plat and any Supplemental Plat  filed 
in connection with the annexation of Additional Pha ses and 
as will be more particularly set forth in the "Unit  Deed 
and Assignment of Leasehold Estate" which Developer  will 
execute and record in favor of the first purchaser of each 
Unit, each Unit Lessee of an Adjoining Lot and each  Unit 
Lessee of some of the End Lots (herein "the Dominan t 
Tenements") are granted a three and one-half (310 f oot 
Dominant Side-Lot Easement running along and within  the 
side boundary of the next adjoining lot (herein "th e 
Servient Tenement") to build, install, maintain and  repair 
(but only within the Lot Building Area of the Domin ant 
Side-Lot Easement) a fence or wall physically conne cting 
the dwelling of the Dominant Tenement with the dwel ling of 
the Servient Tenement and to use and maintain the e nclosed 
portion of the Dominant Side-Lot Easement as a priv ate yard 
area. The Dominant Side-Lot Easements hereby grante d are 
subject, however, to the right of the Unit Lessee o f the 
Servient Tenement to enter upon such easement for t he 
purpose of repair and maintenance of the exterior w alls, 
roofs, eaves, overhangs, drainage pipes and gutter and such 
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other improvements an may be constructed on the Ser vient 
Tenement so as to abut the Dominant Side-Lot Easeme nt. Each 
Adjoining Lot and some of the End Lots, an more 
particularly shown on the Initial Plat and any Supp lemental 
Plat filed in connection with the annexation of Add itional 
Phases and an will be more particularly set forth i n the 
"Unit Deed and Assignment of Leasehold Estate" whic h 
Developer will execute and record in favor of the f irst 
purchaser of each Unit, is subject to a Servient Si de-Lot 
Easement of three and one-half (3h) feet running al ong one 
side boundary, which easement constitutes the Domin ant 
Side-Lot Easement of the next adjoining lot as here in 
described. To the extent of any deviation between t he 
Initial or any Supplemental Plat and the actual ori ginal 
construction of the connecting fence or wall, the a ctual 
location of the fence or wall and the real estate e nclosed 
thereby shall constitute the Dominant Side-Lot Ease ment of 
each Adjoining Lot and certain End Lots and the Ser vient 
Side-Lot Easement to which each Adjoining Lot and c ertain 
End Lots is subject.  

Section 3.5 Encroachment Easements: In the event an y 
of the Common Facilities shall be constructed so as  to 
encroach upon any Lot, or in the event that the 
improvements constructed by the Developer as part o f the 
original construction on any Lot shall encroach upo n the 
Common Areas or any adjoining lot, or in the event that an 
encroachment shall result from any settling, rising  or 
lateral movement of improvements or reconstruction of any 
improvements following damage or destruction, then in any 
such events the Association, Developer or Unit Less ee whose 
improvements so encroach shall be and hereby is gra nted, 
provided that such encroachment was inadvertent and  not 
willful, an easement to the extent of such encroach ments to 
use, maintain and repair the improvements which enc roach.  

Section 3.6 Construction Easements : The Developer and 
its agents, representatives, contractors, subcontra ctors 
and materialmen are hereby granted an easement in, on, 
over, under and across all Property subject to this  
Declaration to the extent necessary to complete all  
construction of the original improvements on the Lo ts and 
the sale of all Units by the Developer. Provided, h owever, 
that Developer shall not unreasonably interfere wit h the 
use and enjoyment by any Unit Lessee of his Unit un less 
authorized by such Unit Lessee, which such authoriz ation 
shall not be unreasonably withheld.  
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Section 3.7 Repair Easements : Each Unit Lessee is 
hereby granted an easement to enter upon any adjoin ing lot 
or the Common Areas to the extent necessary to main tain and 
repair the exterior of any improvements located wit hin such 
Unit Lessee's Lot or to maintain and repair any uti lity 
lines, pipes, cables or other conduits which provid e 
utility services of any nature to such Unit Lessee' s Unit, 
The Association is hereby granted an easement to en ter upon 
any Lot as may be necessary to build, install, main tain and 
repair the Common Facilities or any utility lines, pipes, 
cables or conduits which provide utility services o f any 
nature to the Common Areas and Facilities or to sev eral of 
the Units on a mandatory or voluntary basis through  master 
meters or otherwise. The Association is further gra nted an 
easement to enter upon any Lot to maintain and repa ir the 
exterior of any improvements constructed thereon up on the 
failure or refusal of the Unit Lessee to do so as r equired 
by Section 8.2 of Article VIII. In the event of eme rgencies 
involving immediate damage to property or safety, t he Unit 
Lessee or Association, as applicable, shall have th e right 
of entry to effect such repairs without prior notic e to the 
person wile owns the leasehold estate in the proper ty 
subject to this easement. If no emergency is involv ed, then 
the Association or Unit Lessee, as applicable, shal l give 
prior notice to all affected persons and shall ente r 
pursuant to this repair easement only at times and in such 
manner as shall be reasonably convenient to all aff ected 
persons.  

Section 3.8 Easements Run With Land : All easements and 
rights-of-way granted and described in this Article  III, 
and all easements and rights-of-way shown on the In itial 
Plat and any Supplemental Plat, run with the Land a nd are 
binding upon and inure to the benefit of the Associ ation, 
the Developer and all Unit Lessees and their respec tive 
heirs, personal representatives, tenants, successor s in 
interest and assigns.  

Section 3.9 Duration of Easements : Except for 
easements granted to Developer, all easements and r ights-
of-way granted and described in this Article III, a ny and 
all easements and rights-of-way shown on the Initia l Plat 
or any Supplemental Plat, shall continue in full fo rce and 
effect until the expiration date of the Master Grou nd Lease 
at which time all said easements and rights-of-way shall 
automatically cease, terminate and become null and void. 
With respect to easements granted to the Developer pursuant 
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to this Article III and Article IX of this Declarat ion, 
such easement rights shall automatically cease, ter minate 
and become null and void at such time as the Develo per 
sells and transfers all Units subject to this Decla ration, 
including Units in any Additional Phases subsequent ly 
annexed pursuant to Article X.  

ARTICLE IV  

NATURE OE UNIT LESSEES'  
RIGHTS OF OWNERSHIP 

Section 4.1 Nature of Ownership Rights : Each Unit 
Lessee has the exclusive right to use, occupy and e njoy his 
Unit for residential purposes (subject to the Lot 
Restricted Areas Easements granted pursuant to Sect ion 3.3 
of Article III) and the right to use and enjoy, in common 
with all Unit Lessees, the Common Areas and Facilit ies and 
the Lot Restricted Areas subject to the provisions of this 
Declaration, the By-Laws and the Rules. In addition  to the 
exclusive right to use and enjoy his Unit, each Uni t Lessee 
of Adjoining Lots and End Lots have the exclusive r ight to 
use an enjoy the Lot Building Area of the Dominant Side-Lot 
Easement appurtenant to the lot and each Unit Lesse e of an 
Adjoining Lot is subject to a Servient Side-Lot Eas ement. 
Whenever the term "Unit Lessee" is used in connecti on with 
any license, easement, right of possession or use, that 
term includes all members of the Unit Lessee's imme diate 
family and the Unit Lessee's guests, invitees, agen ts, 
servants and employees subject, however, to such By -laws 
and Rules as may be promulgated with respect to the  Common 
Areas and Facilities. All rights of ownership of al l Unit 
Lessees are further subject to his Unit Lease with the 
Master Ground Lessor and terminate upon the expirat ion date 
of the Master Ground Lease.  

Section 4.2 Delegation of Unit Lessee's Rights and 
Obligations : Any Unit Lessee may delegate his rights and 
obligations under this Declaration, the By-Laws, Ru les and 
the Unit Lease (except its right to membership in t he 
Association and voting rights) to its Tenants, subl essees 
or any other person it permits to occupy or use the  Unit 
for less  than the remaining term of the Unit Lease (herein 
"the Tenant") subject however to the following cond itions:  

a. There must be a written sublease or rental agreemen t 
between  the Unit Lessee and the Tenant (herein "the 
Tenant Agreement") for a minimum initial term of at  
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least six (6) months; provided, however, that the 
Board may, by resolution, lower the minimum initial  
term requirement to not less than one (1) month.  

b. All adult members of Tenant's immediate family who 
will occupy the Unit must sign the Tenant Agreement .  

c. Notwithstanding any such delegation and regardless of 
whether the Tenant Agreement imposes upon the Tenan t 
the obligation to pay Unit Lessee's monetary 
obligations to the Association and the Master Groun d 
Lessor under this Declaration and the Unit Lease, t he 
Unit Lessee shall remain personally liable with 
respect to all such monetary obligations and with 
respect to any damages caused to the Association or  
the Master Ground Lessor by the Tenant's breach of any 
provisions of this Declaration, the By-Laws, Rules or 
Unit Lease.  

d. The Tenant Agreement must require that the Tenant a nd 
all persons required to sign the Tenant Agreement w ill 
comply with all provisions of this Declaration, the  
By-Laws, Rules and Unit Lease.  

e. The Tenant Agreement must grant the Association pow er-
of-attorney from the Unit Lessee pursuant to which the 
Association shall have the right, on behalf of the 
Unit Lessee, to evict the Tenant or any other perso ns 
who occupy the Unit in accordance with applicable l aw 
for any breach of the provisions of this Declaratio n, 
the By-Laws, Rules or the Unit Lease, including 
without limitation, any failure or refusal of eithe r 
the Unit. Lessee or the Tenant to pay any monetary 
obligations due the Association or the Master Groun d 
Lessor. Such provisions are required since the Unit  
Lenin, provides that any violation of the provision s 
of this Declaration, the By-Laws or the Rules also 
constitute a breach or default under the Unit Lease .  

f. In the event that the Association finds it necessar y 
to commence eviction proceedings against the Tenant  or 
other occupants of the Unit, the Unit Lessee covena nts 
and agrees to reimburse the Association for all 
attorneys' fees, court costs and other expenses 
reasonably incurred by the Association in connectio n 
with such eviction proceedings, together with inter est 
thereon at the Default Interest Rate.  

This PDF file is Created by trial version of 123 PDF Creator.
Please use purchased version to remove this message. 



g. The Tenant Agreement must be submitted to and appro ved 
as to form and substance by the Association prior t o 
occupancy of the Unit by the Tenant. The Associatio n 
shall not unreasonably withhold its approval provid ed 
that the foregoing requirements are met. Any Tenant  
Agreement not approved by the Association shall be 
null and void and each Unit Lessee, by execution an d 
acceptance of his Unit Lease, shall be deemed to ha ve 
granted the Association a power-of-attorney coupled  
with an interest to immediately commence eviction 
proceedings in accordance with applicable law and 
subparagraph (f) above against any Tenant or other 
persons who occupy the Unit under a Tenant Agreemen t 
not approved by the Association or in the absence o f a 
written Tenant Agreement.  

ARTICLE V  

MEMBERSHIP AND VOTING RIGHTS 

Section 5.1 Membership : Each Unit Lessee, and the 
Developer, shall automatically be a member of the 
Association. Membership in the Association is appur tenant 
to and follows ownership of the leasehold estate in  each 
Unit created pursuant to the Unit Lease. Ownership of the 
leasehold estate in the Unit created pursuant to th e Unit 
Lease is the sole qualification for membership in t he 
Association. Upon any sale or transfer of legal Mil e to or 
the beneficial ownership of the entire remaining te rm of 
the leasehold estate created under any Unit Lease, 
howsoever caused or brought about, the transferor s hall 
automatically cease to be a member of the Associati on and 
the transferee shall automatically be and become a member 
of the Association.  

Section 5.2 Unit Lessee Voting Rights : Each Unit 
Lessee shall be entitled to one (1) vote in the aff airs and 
management of the Association for each Unit owned. If any 
Unit is owned by more than one person, the persons owning 
fractional interests in such Unit aggregating more than 
fifty percent (50%) of the total ownership thereof shall 
file a written designation specifying which one of them is 
authorized to cast the vote for that Unit. In the a bsence 
of the filing of such a written designation and upo n the 
failure of all persons owning an interest in the Un it to 
agree as to how so cast the vote for that Unit, no owner of 
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a fractional interest in any Unit shall be permitte d to 
cast the vote for such Unit.  

Section 5.3 Developer Voting Rights : During any Period 
of Developer Control (as defined in Section 1.35 of  Article 
I) and prior to the date which is seven (7) years a fter the 
date on which the Developer first sells and transfe rs any 
Unit in Phase I, the Developer shall retain control  of and 
shall have votes in the management and affairs of t he 
Association equal to the sum of the number of votes  held by 
all Unit Lessees plus one (1). The Developer may lo se 
voting control, but subsequently regain voting cont rol by 
reason of the annexation of Additional Phases pursu ant to 
Article X.  

Section 5.4 Suspension of Membership and Voting 
Rights : Pursuant to the procedures more particularly set 
forth in the By-Laws (which procedures afford the U nit 
Lessee prior notice, an opportunity for a hearing b efore 
the Board and the right to be represented by legal counsel 
at Unit Lessee's expense), the Board may suspend th e 
membership and voting rights of any Unit Lessee for  non-
payment of Regular Monthly Assessments, Special 
Assessments, Individual Assessments and payments re quired 
to maintain the Ground Rent Reserve and for other 
violations of this Declaration, the By-Laws and the  Rules. 
Provided, however, that the Association may not sus pend the 
right of pedestrian and vehicular ingress and egres s over, 
through or across the private streets and pathways of the 
Common Areas and Lot Restricted Areas as may be rea sonably 
necessary to permit access to any Unit by the Unit Lessee 
of such Unit, the members of such Unit Lessee's imm ediate 
family who reside in the Unit, or such Unit Lessee' s 
tenants, guests or invitees.  

Section 5.5 Notice, Meeting and Voting Rules : The 
requirements as to notice and meetings of the Assoc iation 
and the Board and as to voting rules and procedures  are set 
forth in the By-Laws.  

ARTICLE VI  

UNIT LESSEES' RIGHTS TO  
TRANSFER AND MORTGAGE UNITS 

Section 6.1 Rights to Transfer Unit : Each Unit Lessee 
shall have the right to freely assign and transfer the 
entire leasehold estate in his Unit for the remaini ng term 
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of the Unit Lease subject only to the provisions of  Article 
22 of the Unit Lease which require that an executed  copy of 
such assignment or instrument of transfer be deposi ted with 
the Master Ground Lessor, that the assignee or tran sferee 
assume all obligations of the Unit Lessee under the  Unit 
Lease in writing and that the transferring or assig ning 
Unit Lessee shall be released from personal liabili ty under 
the Unit Lease provided that all rent thereunder is  current 
and the Master Ground Lessor consents, which consen t may 
not be unreasonably withheld by the Master Ground L essor. 
Each Unit Lessee may freely sublet or lease his Uni t to a 
Tenant for less than the remaining term of the Unit  Lease 
subject only to the requirements of Section 4.2 of article 
IV of this Declaration and Article 22 of the Unit L ease.  

Section 6.2 Rights to Mortgage Unit : Each Unit Lessee 
may freely mortgage, pledge or otherwise create a l ien 
against his Unit provided that: (i) the lien of any  such 
mortgage shall be subordinate and inferior to the 
reversionary fee interest of the Master Ground Less or under 
the Master Ground Lease; and (ii) any indebtedness secured 
by the mortgage must be payable in full in accordan ce with 
its terms prior to the expiration date of the Maste r Ground 
Lease. Each Unit Lessee who mortgages his Unit is r equired 
to file a true and correct copy of any executed mor tgage 
creating a lien against his Unit with the Associati on and 
the Master Ground Lessor, but the failure to do so shall 
not affect the validity or enforceability of such m ortgage.  

ARTICLE VII  

PERMITTED AND PROHIBITED USES 

Section 7.1 Permitted Unit Uses : Each Unit Lessee 
shall use and occupy his Unit solely as a single fa mily 
residence, except that: (i) professional and admini strative 
occupations may be conducted within the Unit so lon g as no 
sign or other external evidence exists with respect  
thereto; and (ii) Unit Lessees may rent and subleas e their 
Units to Tenants subject to the requirements of Sec tion 4.2 
of Article IV of this Declaration and Article 22 of  the 
Unit Lease.  

Section 7.2 Prohibited Uses : The following uses and 
activities are prohibited within or upon any Unit o r any of 
the Property subject to this Declaration:  
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a. Business and Commercial Uses: No business or 
commercial activities shall be allowed except for: (i) 
the activities of the Association or its profession al 
management company in connection with the managemen t 
and operation of the Association and the Common Are as 
and Facilities; (ii) the construction and sale 
activities of the Developer as permitted in Article  IX 
of this Declaration; and (iii) the activities of 
Robert E. Towne, or any legal entity the majority 
ownership of which is owned by Robert E. Towne, in 
offering, installing, maintaining and providing cab le 
TV, security alarm and/or other communication syste ms 
to the Association or the Units.  

b. Oil Drilling: No oil drilling, oil development 
operations, oil refining, quarrying, or mining 
operations of any kind, shall be permitted upon any  
Unit or the Common Areas, nor shall oil wells, tank s, 
tunnels or mineral excavations or shafts be permitt ed 
upon the surface of any Unit or the Common Areas or  
within five hundred (500) feet below the surface of  
any Unit or the Common Areas. No derrick or other 
structure designed for use in boring for oil or 
natural gas or water (except as may be determined b y 
the Board to be desirable for the benefit of the 
planned residential community) shall be erected, 
maintained or permitted upon any Unit or the Common  
Areas.  

c. Offensive Conduct; Nuisances: No noxious or offensi ve 
activities, including but not limited to, repair of  
vehicles, shall be carried on upon, or within, the 
Property. Nothing shall be done en or within the 
Property that is or may become an annoyance or 
nuisance to the occupants of Units, or that in any way 
interferes with their quiet enjoyment of Units. No 
horns, whistles, bells or other sound devices, exce pt 
security devices used exclusively to protect the 
security of Units and its contents, shall be affixe d 
or used and even these shall be subject to reasonab le 
regulation by the Board. No loud noises shall be 
permitted on the Property, and the Board shall have  
the right to determine if any noise or activity 
producing noise constitutes a nuisance. No Unit Les see 
or occupant shall permit or cause anything to be do ne 
or kept upon the Property which will increase the r ate 
of insurance thereon or which will obstruct or 
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interfere with the rights of other Unit Lessees or 
occupants. No Unit Lessee or occupant shall commit or 
permit any nuisance within his Unit or on the 
Property, or commit or cause any immoral or illegal  
act to be committed thereon. Each Unit Lessee and 
occupant shall comply with all of the requirements of 
the local or state health authorities and with all 
other governmental authorities having jurisdiction 
over the Property with respect to the occupancy and  
use of his Unit. Unless otherwise permitted by the 
Board, no Unit Lessee , occupant or invitee shall serve 
food or beverages, cook, barbecue, or engage in 
similar activities, except within the Unit, or exce pt 
in Common Areas and Facilities designated for that 
purpose and subject to the Rules.  

d. Parking Restrictions; Use of Garages and Parking 
Spaces. Unless otherwise permitted by the Rules or the 
express permission of the Board, no automobile, boa t, 
trailer, recreational vehicle, camper, truck, 
commercial vehicle or other vehicle shall be parked  or 
left on any street within the Property or anywhere 
upon the Property other than on or within a garage or 
carport attached to a Unit or within an assigned 
parking stall or space, if any. Parking by commerci al 
vehicles for the purpose of making deliveries and o r 
moving, and the use of all guest parking spaces sha ll 
be permitted only in accordance with the Rules. 
Subject to the Rules, garages and carports, if any,  
shall be used for the parking of vehicles only and 
garage doors shall remain closed at all times excep t 
when entering or exiting.  

e. Signs. Except for project name signs and Developer' s 
sales signs, no signs, posters, displays or other 
advertising device of any character shall be erecte d 
or maintained on, or shown or displayed on, any par t 
of the Property or the Units except as provided in the 
Rules or pursuant to the prior written approval by the 
Board. Address identification signs and mailboxes m ay 
be maintained subject to the approval of the 
Architectural Control Committee. The Board may 
summarily cause all unauthorized signs to be remove d 
and destroyed. This provision shall not apply to 
notices of non-responsibility for mechanics' and 
materialmen's liens posted by or on behalf of the 
Master Ground Lessor or to any signs used by the 
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Developer or its agents, in connection with the 
original construction and sale of Units. 
Notwithstanding the foregoing, one sign of customar y 
and reasonable dimensions advertising a Unit for sa le 
or for rent may be placed within each Lot by the Un it 
Lessee of, the location and design thereof to be 
subject to approval by the Board.  

(f) Antennae, External Fixtures, Etc. No television  or 
radio poles, antennae, flag poles, air conditioning  
units, electronic wiring, insulation, machinery, 
clothes lines or other external fixtures shall be 
constructed, erected or maintained on or within the  
Property except for: (i) such items as may be 
installed in connection with the original construct ion 
of improvements on the Lots; (11) such items as the  
Board may expressly approve; or (ill) cable TV, 
security alarm or other communications systems and 
equipment installed, maintained and serviced by Rob ert 
E. Towne or any legal entity controlled by Robert E . 
Towne or the majority ownership of which is owned b y 
Robert E. Towne. Each Unit Lessee shall, however, h ave 
the right to maintain television or radio antennae 
within completely enclosed portions of the dwelling  or 
garage located on the Lot Building Area of his Unit .  

g. Fences, Etc. No fences, awnings, ornamental screens , 
screen doors, sunshades or walls of any nature shal l 
be erected or maintained on or around any portion o f 
any structure or elsewhere upon any Unit or the Com mon 
Areas except such as are installed in accordance wi th 
the original construction of improvements on the Lo ts 
and the Common Areas, and any replacement thereof, or 
as may be authorized and approved by the Board.  

h. Animals: No animals, reptiles, rodents, birds, fish , 
livestock or poultry of any kind shall be raised, k ept 
or bred in any Unit or within the Property, except as 
follows; (i) Each Unit Lessee or occupant may keep not 
to exceed two (2) dogs, two (2) cats or one (1) dog  
and one (1) cat, provided that they are not kept, 
raised or bred for commercial purposes; (ii) Fish m ay 
be kept in an enclosed aquarium; and (iii) up to tw o 
(2) birds may be kept provided they are caged. No d og 
shall be allowed outside the Unit, or any fenced 
portion thereof, unless on a leash and accompanied by 
a person. The Board shall have the right, in its 
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exclusive discretion, to determine that any particu lar 
animal permitted on the Property under this provisi on 
constitutes a nuisance and, if the Board so 
determines, the Board shall have the right to requi re 
any such animal to be removed from the Property. An y 
person who brings or keeps animals on the Property,  
whether or not permitted by this provision, shall b e 
liable to all other Unit Lessees, occupants, guests  
and invitees for any personal injury on property 
damage caused by such animal while it is on the 
Property.  

i. Recreational Vehicles: Except as may be expressly 
authorized in writing by the Board or in the Rules,  no 
boat, trailer, truck of one (1) ton capacity or mor e, 
camper, recreational vehicle, tent or other tempora ry 
structure shall be parked or left anywhere within t he 
Common Areas or within public view upon any Lot and  no 
such vehicles or temporary structures and tents may  be 
used as a living area. Provided, however, that this  
restriction shall not be applicable to the Develope r, 
its contractors, agents or designees, with respect to 
temporary structures or trailers used by the Develo per 
incident to construction of the original improvemen ts 
on the Lots and/or the sale of the Units.  

j. Trash Disposal: Trash, garbage and other waste shal l 
be kept only in sanitary containers No Unit Lessee or 
occupant shall permit or cause any trash or refuse to 
be kept on any portion of a Lot or the Common Areas  
other than in receptacles customarily  
used therefore which, except on the scheduled day f or 
trash pickup, shall be located only in a garage, 
patio, or other location approved by the Board.  

k. Outside Drying and Laundering: If visible from the 
streets or any rear pathways, there shall be no 
exterior drying or laundering of clothes on patios,  
porches or other areas, and no exterior clothesline  
shall be erected or maintained.  

(1) Common Area and Lot Restricted Area Trees. No U nit 
Lessee or occupant shall cut, trim, prune, remove, 
replace or otherwise alter or affect the appearance  or 
location of any living tree, shrub or item of 
landscaping located in any portion of the Common Ar eas 
or the Lot Restricted Areas without the prior writt en 
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consent of the Board. Should any Unit Lessee fail t o 
comply with this restriction, the Board may levy 
against such person an Individual Assessment for th e 
cost of restoring or replacing such tree, shrub or 
item.  

(m) Exterior Alterations. No Unit Lessee or occupan t 
shall, at his expense or otherwise, make any color,  
change, alterations or modifications to the exterio r 
of the buildings, fences, railings or walls situate d 
upon his Lot without the prior written approval of the 
Architectural Control Committee as required by this  
Declaration.  

n. Compliance with Laws, Etc. Nothing shall be done or  
kept within or upon any Unit or the Property which 
might increase the rate of, or cause the cancellati on 
of, insurance maintained by the Association or any 
Unit Lessee's individually owned insurance policy o r 
which would constitute a hazard to others. No Unit 
Lessee or occupant sha l l permit anything to be done or 
kept within or upon his Unit Which is immoral or in  
violation of any law, ordinance, statute, rule or 
regulation of any local, county, state or federal 
governmental agency having jurisdiction over the 
Property. No Unit Lessee or occupant shall allow 
furniture, furnishings, or other personal property 
belonging to such person to remain within any porti on 
of the Common Areas or Lot Restricted Areas except as 
may be permitted by the Board.  

o. View Obstructions: No vegetation or other obstructi on 
shall be planted or maintained in or upon any Unit in 
such location or of such a height as to unreasonabl y 
obstruct a view from any other Unit or the vicinity  
thereof. In the event of a dispute between Unit 
Lessees as to the obstruction of a view from a Unit , 
such dispute shall be submitted to the Board whose 
decision in such matter shall be binding. Any such 
obstruction shall, upon request of the Board, be 
removed or otherwise altered to the satisfaction of  
the Board by the Unit Lessee of the Unit upon which  
said obstruction is located.  

(p) Storage: There shall be no exposed storage 
deposited, accumulated or preserved anywhere on the  
Property subject to this Declaration.  
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(q) Subdivision: No Unit Lessee may divide or 
subdivide the Lot, which is a part of his Unit, exc ept 
that the Developer has certain rights to subdivide,  
combine and realign Lots as more particular equipme nt 
in Section 9.1(g) of Article IX.  

r. Unit Windows: The exterior windows of any Unit may 
only be covered with drapes, shades or blinds and m ay 
not be covered with foil, cardboard or similar 
materials.  

s. Radio and Other Electric Equipment and Devices: No 
Unit Lessee, Tenant or other occupant of a Unit may  
use or install ham radio equipment, high frequency 
radio equi2mant, electronic equipment or devices, o r 
any other equipment or devices of any kind or 
description which may or does interfere with, or 
disrupt cable TV or other communications systems 
installed upon the Property for use by Unit Lessees .  

Section 7.3 Liability and Indemnification : Any Unit 
Lessee, Tenant or other occupant who willfully or 
negligently violates any of the use restrictions co ntained 
in this Article VII shall be subject to fines and 
suspension of membership and other rights as more 
particularly set forth in the By-laws and shall fur ther be 
liable to the Association and any other Unit Lessee , 
Tenant, or occupant who suffers damage by reason of  such 
violation, together with attorney fees, court costs  and 
other expenses incurred in connection with any lega l 
proceedings commenced by the person damaged to reco ver 
monetary damages or to obtain injunctive relief.  

Section 7.4 Enforcement of Restrictions : The 
Association, the Developer or any Unit Lessee shall  be 
entitled to judicial enforcement of the use restric tions 
contained in this Article VII by filing a lawsuit s eeking 
monetary damages, equitable relief (including injun ctive 
relief), or both. All remedies and rights set forth  in this 
Declaration, the By-Laws and the Rules are independ ent, 
concurrent and cumulative. The failure of any perso n to 
enforce any right upon any breach of the use restri ctions 
contained in this Article VII, however long continu ed, 
shall not be deemed a waiver of the right to do so 
thereafter as to the same or arty other breach. Any  person 
entitled to file a lawsuit or other legal proceedin g shall 
be entitled to recover reasonable attorneys' fees, court 
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costs and other expenses incurred in connection wit h any 
such legal proceedings if the person filing same pr evails.  

Section 7.5 Additional Provisions : The Board, by 
provisions in the By-Laws or the Rules, may promulg ate 
additional rules and regulations for the use of the  Common 
Areas and Facilities and the Units as, in the judgm ent of 
the Board, are necessary or desirable for the opera tion of 
the Property provided that such By-Laws and Rules a re not 
in conflict with the provisions of this Declaration .  

ARTICLE VIII  

MAINTENANCE 

Section 8.1 Association Responsibilities : The 
Association shall landscape the Common Areas and Lo t 
Restricted Areas with appropriate trees, shrubs, gr ass, 
vegetation and other items and shall mow, water, fe rtilize, 
prune and otherwise maintain such landscaping in he althy, 
clean and sanitary condition_ The Association shall  repair, 
maintain, replace and restore all Common Facilities  and 
other improvements now or hereafter constructed wit hin the 
Common Areas and Lot Restricted Areas in good order  and 
condition, except for reasonable wear and tear. All  costs 
of maintenance pursuant to this provision shall con stitute 
a Common Expense.  

Section 8.2 Lessee Responsibilities : Each Unit Lessee 
shall repair, maintain, replace and restore the ext erior of 
all improvements constructed on the Lot Building Areas of 
his Lot and within the Lot Building Area of the Dom inant 
Side-Lot Easement appurtenant to his Lot, including  all 
exterior wall surfaces, windows, fencing, roofs, ea ves, 
awnings, overhangs and drainage pipes and gutters ( herein 
"the Exterior Unit Maintenance”) in good order and repair 
and in sanitary and clean condition. If any Unit Le ssee 
fails to perform the Exterior Unit Maintenance, the n the 
Association may, but is not obligated to perform su ch 
exterior Unit Maintenance and may levy an Individua l 
Assessment against the Unit Lessee for the cost the reof. 
Each Unit Lessee shall be responsible for the maint enance, 
repair, restoration, and replacement of the interio r of his 
dwelling and all other improvements located within the Lot 
Building Area of his Lot, including all fixtures, 
furniture, and equipment therein (herein "Interior Unit 
Maintenance") reserving to each Unit Lessee, howeve r, 
complete discretion as to decoration, furnishings, and 
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choice of color, wall coverings, paint, carpet and other 
floor coverings with respect to such Interior Unit 
Maintenance.  

Section 8.3 Restrictions on Exterior Unit Maintenan ce : 
Unless  the Architectural Control Committee grants its 
approval pursuant to this Declaration, each Unit Le ssee 
shall perform the required Exterior Unit Maintenanc e in 
such a manner to insure that the color, composition  of 
materials or other characteristics of the exterior of all 
improvements on his Unit are substantially identica l with 
that which existed in connection with the original 
construction of such improvements. No Unit Lessee s hall, 
except with the approval of the Architectural Contr ol 
Committee, make any repair or alteration, which res ults in 
any protrusion into or onto any adjoining lot, the Common 
Areas or the Lot Restricted Areas.  

ARTICLE IX  

DEVELOPER RIGHTS 

Section 9.1 Until all original construction of 
improvements on the Lots is completed by Developer,  or its 
successors and assigns, and Developer sells and tra nsfers 
all Units owned by it within the Property, Develope r shall 
have the following Development Rights:  

(a) The right to maintain within the Common Areas o r 
any Lot owned by Developer a construction office, 
temporary structure or trailers incident to 
construction, a sales office, management office, mo del 
units and such other facilities as Developer 
determines to be necessary or desirable in connecti on¬ 
with construction, sale or rental of the Units.  

b. The right to store and secure construction material s 
upon or within the Common Areas or any Lot owned by  
Developer.  

c. The right to place signs advertising the Units for 
sale or rent upon or within the Common Areas or any  
Lot owned by Developer.  

d. An easement on, in, under, over or across the Commo n 
Areas and any Lot for ingress and egress and for th e 
purpose of construction of improvements, renovation , 
repair, rehabilitation or other activities related 
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thereto (including, without limitation, overhead or  
underground utility pipes, wires and other conduits  to 
provide utility service to all Units in connection 
with the initial development of the raw land into 
fully developed lots ready for construction of 
dwellings thereon.) Provided, however, that Develop er 
shall not unreasonably interfere with the use and 
enjoyment by any Unit Lessee of his Lot or Unit.  

e. Developer may delegate any of the rights specified in 
subparagraphs (a) through (d) of this Section 9.1 t o 
its agents, servants, employees, contractors, 
subcontractors and materialmen.  

f. Developer intends to construct single-family  
residences and other improvements upon the Lot 
Building Areas of each Lot. Developer has the right  to 
design and construct such improvements on the Lots as 
Developer deems appropriate without the approval of  
the Architectural Control Committee. Should Develop er 
elect to sell and transfer any Unit or Units whose 
Lots are not improved with a dwelling to third part ies 
(other than legal entities controlled by Developer or 
in which Developer owns the majority ownership 
interest) with the intent and purpose that such Uni t 
Lessees will build their own dwellings and 
improvements, then any such Unit Lessees shall be 
required, prior to commencement of any such 
construction, to submit final plans and specificati ons 
to, and obtain the approval thereof by, the 
Architectural Control Committee.  

g. Prior to the conversion of Phase 1, or the conversi on 
of any Additional Phase subsequently annexed to this 
Declaration, Developer shall have the right to file  a 
Supplemental Plat which changes or realigns the 
platted late and Common Areas therein. After 
conversion of any phase, the Developer may not, 
without the consent of all Unit Lessees within the 
converted phase, change or replat the converted pha se 
in any manner, which decreases or materially and 
adversely affects the Common Areas, but Developer d oes 
retain the right to combine, subdivide or realign L ot 
boundaries of Lots still owned by Developer within any 
converted phases. Any replat or change to any phase  
annexed and made subject to this Declaration, wheth er 
or not converted, shall be effected and evidenced b y 
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the filing of a Supplemental Plat and a Supplementa l 
Declaration describing the change. If any such repl at 
or change is made prior to conversion of the phase 
affected, the Supplemental Plat and Supplemental 
Declaration must be executed by the Developer and t he 
Master Ground Lessor. If any such replat or change is 
made after conversion of the phase affected and if the 
change decreases or materially and adversely affect s 
Common Areas, then the Supplemental Plat and 
Supplemental Declaration must be executed by the 
Developer, the Master Ground Lessor and all Unit 
Lessees in the converted phase and must further be 
approved by fifty-one percent (51%) of all Eligible  
Unit Mortgagees and all Eligible Insurers or 
Guarantors of the Units in the converted phase 
affected.  

h. The specification of rights of the Developer set fo rth 
in this Section 9.1 is in addition to all other rig hts 
of Developer under law and as set forth in other 
provisions of this Declaration and the Master Groun d 
Lease.  

i. Consistent with the definition of Developer set for th 
in Section 1.16 of Article I, Developer includes 
Declarant Towne as to Phase I, Towne Development or  
any person or entity to which Towne Development may  
now or hereafter transfer and assign its leasehold 
interest under the Master Ground Lease in the 
Annexable Property or portions thereof and, if the 
Master Ground Lease is terminated, surrendered or 
abandoned prior to its expiration date, the Master 
Ground Lessor as to the Annexable Property and any 
Units owned by the Developer in any converted phase  
immediately prior to such termination, surrender or  
abandonment of the Master Ground Lease.  

ARTICLE X  

ANNEXATION 

Section 10.1 Developer's Right to Annex : Developer has 
the right, at any time prior to the date which is s even (7) 
years after the date on which Developer first sell and 
transfers a Unit in Phase I and regardless of wheth er any 
Period of Developer Control is then in effect, to a nnex and 
make subject to this Declaration any Additional Pha ses of 
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the Annexable Property. Developer's right of annexa tion is 
not subject to the prior consent or approval of any  Unit 
Lessee in a converted phase previously annexed to t his 
Declaration or any other person. Developer's right of 
annexation is, however, subject to the following 
requirements and limitations:  

a. The total number of platted Lots or Units in Phase I 
and all Additional Phases subsequently annexed to t his 
Declaration shall never exceed the total of 528 Lot s.  

b. Each Additional Phase, sought to be annexed must be  
contiguous to phases previously annexed and made 
subject to this Declaration.  

c. Prior to the annexation of any Additional Phase, th e 
construction of all Common Areas and Facilities 
planned with respect to such phase must be 
substantially completed, including, without 
limitation, private streets, curb and gutter, all 
utilities necessary to supply service to the Common  
Areas and all Lots and any recreational facilities 
planned for such phase, and all Lots must be comple ted 
so as to be ready for the commencement of construct ion 
of single family residences thereon.  

d. All Unit Lessees within any annexed Additional Phas e 
shall have the same rights and obligations as the U nit 
Lessees in Phase I as set forth in this Declaration , 
including, without limitation, the right to one (1)  
vote in the management and affairs of the Associati on, 
an equal right to use and enjoyment of all Common 
Areas and Facilities within the entire Property in 
common with all other Unit Lessees of Units within the 
entire Property and the obligation to pay Regular 
Monthly Assessments and Special Assessments based o n 
each Unit's Prorate Share of Common Expenses. The 
actual fractional share of the Prorate Share of Com mon 
Expenses will, however, be reduced by the addition of 
Units by reason of any annexation of Additional 
Phases, since the Prorate Share of Common Expense i s 
determined on a per capita basis with each Unit pay ing 
an equal share of the Common Expenses.  

Section 10.2 Procedure for Annexation : Should the 
Developer (as defined in Section 1.16 of Article I and 
Section 9.1(i) of Article IX) elect to annex Additi onal 
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Phases of the Annexable Property, the Developer and  Master 
Ground Lessor, subject only to the requirements of this 
Section 10.2, shall file with the Office of the Cou nty 
Clerk of Bernalillo County, New Mexico, a Supplemen tal Plat 
and Supplemental Declaration. The Supplemental Plat  shall 
clearly describe and show the location of all platt ed Lots 
and Common Areas and Facilities within the Addition al Phase 
and any easements or other matters of record which affect 
the Additional Phase. The Supplemental Plat shall h e 
prepared by a surveyor or engineer licensed under N ew 
Mexico law and shall include a metes-and-bounds leg al 
description of the perimeter of the Additional Phas e. The 
Supplemental Plat shall also show the location of a ll Side-
Lot Easements affecting and appurtenant to the Lots  within 
the Additional Phase. The Supplemental Declaration shall 
recite the fact that Developer has exercised its ri ght to 
annex the Additional Phase pursuant to this Article  X, 
shall make reference to the Supplemental Plat filed  with 
respect to the Additional Phase being annexed, and may 
contain other provisions necessary and desirable in  
connection with the annexation which are consistent  with 
the provisions of this Declaration.  

ARTICLE XI  

ORGANIZATION, DUTIES AND  
FUNCTIONS OF THE ASSOCIATION 

Section 11.1 Authority of Association : The Association 
has been incorporated and shall be maintained as a New 
Mexico non-profit corporation. Upon conversion of P hase I 
and the conversion of any Additional Phase subseque ntly 
annexed pursuant to Article X, the Developer shall assign, 
transfer and convey to the Association (or to a sep arate 
Association to be formed) its leasehold estate unde r the 
Master Ground Lease in the Common Areas and Facilit ies of 
such converted phases free and clear of any liens a nd 
encumbrances, but subject to all easements shown on  the 
Initial Plat or any Supplemental. Plat, as applicab le, and 
other matters of record. The Association shall cons titute 
the governing and administrative body for all Unit Lessees 
of Units within the Property subject to this Declar ation 
for the protection, preservation, upkeep, maintenan ce, 
repair, restoration, operation and replacement of t he 
Common Areas and Facilities and the Lot Restricted Areas 
and the government, operation and administration of  all 
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rules and regulations set forth in this Declaration , the 
By-Laws and the Rules.  

Section 11.2 Board of Directors : The affairs of the 
Association shall be managed by its Board of Direct ors. All 
activities, rights, powers, duties, obligations, fu nctions 
and responsibilities of the Association shall be pe rformed, 
exercised, discharged and accomplished by or under the 
supervision of the Board, excepting only in certain  
instances where this Declaration, the By-Laws or th e laws 
of New Mexico require that a particular action be t aken by 
a vote of the Unit Lessees and Developer_ The Board  shall 
be elected in accordance with, and shall per f orm its duties, 
as set forth in the By-Laws to which reference is h ereby 
made.  

Section 11.3 Rights Functions and Obligations of th e 
Association : In addition to the rights, function;:, duties, 
obligations and other responsibilities set forth in  other 
provisions of this Declaration, the By-Laws, the Ru les and 
under applicable New  Mexico law, the Association shall have 
the following rights, functions and duties:  

a. Right to Non-exclusive Easement: The Association sh all 
have a non-exclusive right and easement to make suc h 
use of the Common Areas and Facilities and Lot 
Restricted Areas as may be necessary or appropriate  
for it to perform the duties and functions which it  is 
obligated or permitted to perform under this 
Declaration, the By-Laws or the Rules and a non-
exclusive right of entry, after reasonable notice t o 
the Unit Lessees, into the individual Units as may be 
necessary for the operation of the Property, or for  
making emergency repairs therein necessary to preve nt 
damage to any Units or to the Common Areas and 
Facilities, or any part thereof, or to abate any 
nuisance or any dangerous, unauthorized, prohibited  or 
unlawful activity being conducted or maintained in a 
Unit, except that no notice shall be required in ca ses 
of emergency.  

b. Common Areas and Facilities Maintenance: The 
Association shall be obligated to provide, as a Com mon 
Expense, for the care, operation, management, 
maintenance, repair, replacement and restoration of  
the Common Areas and Facilities and the Lot Restric ted 
Areas. Without limiting the generality of the 
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foregoing, said obligations shall include keeping t he 
Common Areas and Facilities and the Lot Restricted 
Areas in good, clean, attractive and sanitary 
condition, order and repair, keeping the Common Are as 
and Facilities and the Lot Restricted Areas safe, 
attractive and maintained in a manner desirable as a 
residential community, and making necessary or 
desirable alterations, additions, betterments or 
improvements to or on the Common Areas and Faciliti es 
and the Lot Restricted Areas.  

c. Other Functions: The Association may undertake or 
contract for any lawful activity, function or servi ce 
for the common benefit or to further the common 
interests of all Unit Lessees. Such activities, 
functions or services may include, but shall not be  
limited to: (i) the providing of insurance, police,  
patrol or similar security services, janitorial 
services, grounds maintenance or landscaping servic es, 
utilities or other services which may be required f or 
the enjoyment or betterment of the Common Areas and  
Facilities; (ii) security alarm systems, telephone and 
other communication systems, cable TV, electricity,  
gas, water, garbage and trash collection and sewage  
disposal services and other utility services for ea ch 
of the individual Units to the extent such utilitie s 
are master metered and/or paid by the Association; 
(iii) legal and accounting services necessary or 
desirable in connection with the operation of the 
Property or the Association or for the enforcement of 
the provisions of this Declaration, the By-Laws or the 
Rules; and (iv) any other services for the benefit and 
enjoyment of all the Unit Lessees. Electricity, gas , 
telephone, water, sewage and other utility services  
separately metered or charged shall be paid for by the 
Unit Lessee of the Unit to which such utility servi ces 
are furnished.  

d. Real Estate Taxes: The Association shall have all 
Common Areas and Facilities assessed in its name an d 
shall pay all real estate, ad valorem, personal 
property and other taxes and any special assessment s 
for public improvements levied or assessed against or 
with respect to the Common Areas and Facilities pri or 
to delinquency. Provided, however, that the 
Association shall have the right to contest any suc h 
tax or special assessment and may, if permitted by 
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law, elect to pay any special assessment in 
installments. Any payments in the Association pursu ant 
to this provision shall be a Common Expense. Each U nit 
Lessee shall separately have assessed in his name a nd 
pay all ad valorem, real estate, personal property and 
other taxes levied or assessed with respect to his 
Lot, Unit and the contents thereof, and the 
Association shall have no responsibility with respe ct 
to such taxes.  

e. Labor and Services: In addition to the employment o f a 
professional management company as required by Sect ion 
11.4 below, the Association may, as a Common Expens e, 
obtain and pay for the services of such other 
personnel as the Association shall determine to be 
necessary or desirable for the proper operation of the 
Association or the Property, whether such personnel  
are furnished or employed directly by the Associati on 
by any person or entity with whom it contracts.  

f. Acquisition of Personal Property: The Association m ay 
acquire, as a Common Expense and hold for the commo n 
use and benefit or all Unit Lessees, any tangible o r 
intangible personal property and may dispose of the  
same by sale or otherwise. Subject to the Rules, ea ch 
Unit Lessee and each Unit Lessee's Tenant or guests  
may use such property. All such property so acquire d 
and owned by the Association shall be deemed to be 
part of the Common Areas and Facilities for all 
purposes.  

g. Rules and Regulations: The Association may make and  
enforce reasonable and uniformly applied rules and 
regulations governing the use of the individual Uni ts 
and the Common Areas and Facilities. Such rules and  
regulations may, without limitation: (i) regulate t he 
use of Common Areas and Facilities to assure the 
equitable and proper use and enjoyment thereof by a ll 
persons entitled thereto, (ii) prohibit any conduct  or 
activity in any Unit or on any part of the Common 
Areas and Facilities which constitutes a nuisance i n 
law or in fact or which would not be consistent or in 
keeping with the peaceful, quiet and reasonable use  
and enjoyment of any Unit or the Common Areas and 
Facilities, (iii) prohibit, restrict or regulate th e 
use of any portion of the Common Areas and Faciliti es 
by the guests and tenants of any Unit Lessee and (i v) 
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regulate and control vehicular traffic and the park ing 
and storage areas of the Property subject to this 
Declaration. The Association shall have the right t o 
enforce any such Rules and the obligations of any U nit 
Lessee under this Declaration and the By-Laws, 
including, without limitation, the right to levy fi nes 
and/or suspend membership and voting rights or righ ts 
to use the Common Areas and Facilities pursuant to the 
procedures set forth in the By-Laws and the right t o 
commence and prosecute appropriate legal proceeding s 
for monetary damages and injunctive relief.  

h. Assessments: The Association shall be responsible f or 
determining the amount of and collecting all Regula r 
Monthly Assessments, Special Assessments and 
Individual Assessments as provided in Article XII a nd 
for the collection of payments to reimburse the 
Association for disbursements from the Ground Rent 
Reserve as set forth in Article XIII.  

i. Investment of Funds: The Association shall have the  
authority to invest all funds of the Association no t 
immediately needed to pay Common Expenses, includin g 
funds held by the Association in the Ground Rent 
Reserve, Replacement Reserve and Working Capital 
Reserve.  

(j) Income Taxes and Returns: The Association shall  
file, if and when required, all fedora; and state 
income tax returns and shall pay income taxes due, if 
any, with respect: to any taxable income of the 
Association.  

(k) Contracts with Robert E. Towne: The Association  is 
authorized to enter into a contract with Robert E. 
Towne (or any entity which in controlled by Robert E. 
Towne or in which Robert E. Towne owns the majority  
ownership interest) providing for the installation,  
maintenance and supply of cable t.v., security alar ms 
or other communications systems to the Association 
and/or to the Units on either a voluntary or mandat ory 
basis, but only if the fees and charges for any suc h 
service provided by Robert E. Towne is not more tha n 
ninety-five percent (95%) of the fees and charges o f 
the dominant supplier of the particular service 
involved in Albuquerque, New Mexico, during the ter m 
of any such contract.  
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Section 11.4 Professional Management : The Board shall 
employ a professional management company qualified to 
administer the affairs of the Association and to su pervise 
the operation, maintenance and repair of the Common  Areas 
and Facilities, including without limitation, the 
collection of assessments, custody of Association f unds and 
payment of Common Expenses and the performance of a ny 
additional duties of the Board which the Board, by contract 
or otherwise, may delegate to such professional man agement 
company. Any such employment arrangement shall be i n 
writing. Any management agreement entered into betw een the 
Association and the Developer (or any person or leg al 
entity controlled by Developer) shall contain a pro vision 
permitting either party thereto to terminate such 
management agreement, with or without cause, upon n ot more 
than ninety (90) days prior written notice. No mana gement 
agreement entered into between the Association and any 
professional management company (whether or not suc h 
professional management company is owned or control led by 
the Developer) shall provide for a term in excess o f two 
(2) years and all such agreements shall permit the 
Association to terminate for cause upon not more th an 
thirty (3C) days' prior written notice. For purposes of 
this provision, any professional management company  shall 
be considered controlled by the Developer if either  the 
person or legal entity which is the professional ma nagement 
company or the Developer: (i) is a general partner,  
officer, director or employee of the other; (ii) di rectly 
or indirectly acting in concert with one or more pe rsons, 
or through one or more subsidiaries, owns, controls  or 
holds with power to vote, or holds proxies represen ting, 
more than twenty percent (20%) of the voting shares  of the 
other; (iii) controls in any manner the election of  a 
majority of the directors of the other; or (1v) has  
contributed more than twenty percent (20%) of the c apital 
of the other.  

ARTICLE XII  

COMMON EXPENSE FUND, ASSESSMENTS AND COLLECTION 

Section 12.1 Budget : Not later than thirty (30) days 
prior to the commencement of each fiscal year of th e 
Association, the Board shall prepare, or cause to b e 
prepared, an estimated annual budget for each fisca l year 
of the Association projecting all expenses for the 
forthcoming year which may be required for the prop er 
operation, management and maintenance of the Proper ty. 
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Provided, however, that the first budget shall be p repared 
prior to the commencement of Regular Monthly Assess ments as 
determined by Section 12.2 below and such initial b udget 
may cover a period of less than twelve (12), or mor e than 
twelve (12) , months depending on the fiscal year of the 
Association adopted by the Board. Such budgets shal l take 
into account the estimated Common Expenses and cash  
requirements for the year, inducting, but not limit ed to, 
the costs of salaries, wages, payroll taxes, suppli es, 
materials, parts, services, maintenance, and expens es which 
the Board shall deem necessary or proper for the 
fulfillment and performance of the functions and 
obligations of the Association. The annual budget s hall 
also take into account and provide for a reserve fo r 
contingencies for the year and a Replacement Reserv e for 
periodic maintenance, repairs and replacements of t he 
Common Areas and Facilities in reasonable amounts. Any 
surplus or deficit in regard to previous budgets sh all also 
be considered. Each annual budget shall take effect  on the 
first day of the fiscal year for which it is prepar ed. If 
it shall appear to the Board at any time that the b udget 
adopted for any fiscal year shall be insufficient, the 
Board may revise such budget to cover the estimated  
deficiency, to become effective on the first day of  the 
calendar month next following the revisions. The Bu dget, 
and any revision thereof, shall serve as the basis for the 
Regular Monthly Assessments to be paid by each Unit Lessee. 
In the event the Board shall fail to adopt a budget , the 
budget last adopted, and any revision thereof, shal l 
continue to serve as the basis for the Regular Mont hly 
Assessments until a new budget is adopted. In the e vent 
that the Board at any time determines that the Regu lar 
Monthly Assessments so levied are or may prove to b e 
insufficient to pay unforeseen and non-recurring co sts of 
operation and management of the Property for such f iscal 
year or in the event of casualty losses, condemnati on 
losses or other events (including non-payment of Re gular 
Monthly Assessments by some Unit Lessees) which req uire 
additional funds be supplied for preservation and o peration 
of the Property, the Board shall have the authority  at any 
time or from time to time to levy such special asse ssments 
as it shall deem necessary for that purpose.  

Section 12.2 Commencement of Regular Monthly 
Assessments and Working Capital Contributions : Except for 
Units owned by the Developer, Regular Monthly Asses sments 
shall commence with respect to Units in Phase I not  later 
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than sixty (60) days after the conversion of Phase I and, 
as to any Units in Additional Phases subsequently a nnexed, 
Regular Monthly Assessments shall commence not late r than 
sixty (60) days after any such Additional Phase is 
converted. Subject to the foregoing requirements an d 
limitations, the Board shall, by resolution, establ ish the 
commencement date of Regular Monthly Assessments. T he first 
Unit Lessee of each Unit (but not Developer) shall be 
required to pay the Association, at the time such U nit 
Lessee consummates the purchase of his Unit or ente rs into 
the Unit Lease, a working capital contribution equa l to 
twice the amount of the Regular Monthly Assessment then in 
effect or, if no Regular Monthly Assessment has the n been 
established by the Board, such Unit Lessee shall pa y the 
Association a working capital contribution equal to  twice 
the estimated Regular Monthly Assessment determined  by 
Developer. All such working capital contributions s hall be 
deposited in the Working Capital Reserve to be held  and 
invested by the Association and used by the Associa tion as 
it deems necessary to defray Common Expenses. The w orking 
capital contributions required by this provision ar e not 
refundable to the Unit Lessees or transferable by t he Unit 
Lessees upon subsequent sales or transfers of the U nits, 
but are for the sole use and benefit of the Association.  

Section 12.3 Developer's Obligations to Pay Deficit  
Amount or Assessments : Developer shall be obligated to pay 
the Deficit Amount (as defined in Section 1.15 of A rticle 
I) during any month in which the Total Revenues of the 
Association (together with any funds available in t he 
Working Capital Reserve) are not sufficient to pay 
Operating Expenses of the Association for that mont h. 
Provided, however, that the Developer may elect to subject 
all Units owned by Developer to the obligation to p ay the 
same Regular Monthly Assessments as required of the  Unit 
Lessees with respect to each Unit owned by Develope r by 
giving written notice of such election to the Assoc iation. 
From and after the date of receipt by the Associati on of 
any such written notice of election by the Develope r, the 
Developer's obligation to pay the Deficit Amount pu rsuant 
to this provision shall cease and terminate and all  Units 
then owned by Developer shall be subject to the Reg ular 
Monthly Assessment. If the Developer elects to pay the 
Deficit Amount monthly, rather than pay Regular Mon thly 
Assessments on Units owned by Developer, then Devel oper 
shat further be obligated upon each sale of a Unit to pay 
to the Association an additional payment equal to t hat 
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portion of the Regular Monthly Assessment allocated  to the 
Replacement Reserve as shown by the Association's B udget 
multiplied by the number of months, or portion ther eof, 
from the date on which the first Unit in the phase of which 
the sold Unit is a part was sold and conveyed to th e date 
of sale and conveyance of the Unit for which the ad ditional 
payment is required.  

Section 12.4 Limitation on Regular Monthly Assessme nt 
Increases : The Board shall prepare the first budget and 
levy the initial Regular Monthly Assessment based t hereon. 
Thereafter, the Board shall have discretion to adju st the 
budget for each subsequent fiscal year and to chang e the 
amount of Regular Monthly Assessments. Provided, ho wever, 
that the Board shall not increase the Regular Month ly 
Assessment for any Unit by an amount In excess of t wenty 
percent (20%) of the average Regular Monthly Assess ment for 
the immediately preceding fiscal year of the Associ ation, 
unless a majority of the Unit Lessees (including th e 
Developer), voting in person or by proxy, approve s uch an 
increase at a special meeting of the Unit Lessees c alled 
pursuant to the By-Laws.  

Section 12.5 Common Expenses : Except as provided in 
Section 12.2 and 12.3 above, all Unit Lessees (incl uding 
the Developer) are bound to contribute their Prorat e Share 
of Common Expenses to the payment of all Common Exp enses of 
the Association. No Unit Lessee shall be exempt fro m said 
obligation by suspension of his use or enjoyment of  the 
Common Areas and Facilities or by abandonment of th e Unit 
belonging to him. Each Unit Lessee shall, however, be 
relieved of any personal liability for Regular Mont hly 
Assessments and Special Assessments levied or accru ing with 
respect to his Unit after the date on which the Uni t Lessee 
sells, assigns or transfers the entire leasehold es tate in 
his Unit for the remaining term of the Unit Lease. Each 
Unit Lessee shall pay his Prorate Share of the Comm on 
Expenses as evidenced by the budget in twelve (12) equal 
Regular Monthly Assessments. Prior to the due date of the 
first Regular Monthly Assessment each year, the Boa rd, or 
its representative, shall prepare and deliver to ea ch Unit 
Lessee a statement setting forth the amount: of the  Regular 
Monthly Assessment due from each Unit Lessee, toget her with 
a copy of the annual budget for that year.  

Section 12.6 Payment of Regular : Monthly Assessments, 
Special Assessments and Individual Assessments: Reg ular 
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Monthly Assessments shall be due and payable monthl y in 
advance on the first day of each month. Special Ass essments 
and Individual Assessments shall be payable on or b efore 
ten (10) days after Unit Lessees are invoiced there fore 
unless the written notice thereof provides otherwis e. 
Payment of Regular Monthly Assessments, Special Ass essments 
and Individual Assessments shall be in default if n ot paid 
to the Association on or before ten (10) days after  the due 
date for such payment and shall bear interest at th e 
Default Interest Rate until paid. In addition, the Board 
may establish a late charge of not to exceed the gr eater of 
Ten Dollars ($10.00) or fifteen percent (15%) of th e amount 
of any Regular Monthly Assessment not paid within t en (10) 
days after its due date. Each Unit Lessee (whether one or 
more persons) shall be personally liable for the pa yment of 
all Regular Monthly Assessments, Special Assessment s and 
Individual Assessments, which may be levied against  such 
Unit Lessee and his Unit pursuant to the provisions  hereof. 
In the event any Mortgagee succeeds to the Unit Les see's 
leasehold estate in any Unit pursuant to foreclosur e or 
conveyance in lieu of foreclosure, then such Mortga gee 
shall not be liable for the payment of any unpaid R egular 
Monthly Assessments or Special Assessments levied a gainst 
the Unit Lessee and his Unit which accrued prior to  the 
acquisition of the Unit by the Mortgagee; nor shall  any 
such Mortgagee who acquires title to the leasehold interest 
in the Unit pursuant to foreclosure or conveyance i n lieu 
of foreclosure be subject or subordinate to any Ind ividual 
Assessment as to which the Association failed to fi le a 
recorded Notice of Assessment Lien pursuant to Sect ion 
12.11 below prior to recordation of such Mortgagee' s 
mortgage.  

Section 12.7 Individual Assessment : The Association 
shall have the right to levy and collect Individual  
Assessments against particular Unit Lessees in any of the 
following circumstances: (a) to reimburse the Assoc iation 
for disbursements made from the Ground Rent Reserve  to 
Master Ground Lessor to pay delinquencies under any  Unit 
Lease pursuant to Section 13.3 of Article XIII; (b)  to 
reimburse the Association for the costs of Exterior  Unit 
Maintenance performed by the Association because of  such 
Unit Lessee's failure or refusal to perform Exterio r Unit 
Maintenance as required by Sections 8.2 and 8.3 of Article 
VW: (c) to reimburse the Association for casualty i nsurance 
premiums on each Unit Lessee's Unit as required by Section 
14.5 of Article XIV; (d) to reimburse the Associati on for 
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any damages of any nature caused by any such Unit L essee's 
violation of any provision of this Declaration, the  By-Laws 
or the Rules; and (e) to reimburse the Association for any 
funds advanced by the Association to cure any failu re or 
refusal of any such Unit Lessee to perform any of i ts 
obligations under this Declaration, the By-Laws or the 
Rules. Any such Individual Assessment shall constit ute a 
personal obligation of the Unit Lessee and a lien a gainst 
his Unit in favor of the Association. Individual 
Assessments shall bear interest at the Default Inte rest 
Rate and shall be payable and collected in the same  manner 
as Special Assessments pursuant to the provisions o f this 
Article XII.  

Section 12.8 Replacement Reserve : The association 
shall establish and maintain a reserve fund for 
replacements by the allocation and payment monthly to such 
reserve fund of a specified portion of the Regular Monthly 
Assessments. Such funds shall be deposited in a spe cial 
account with a financial institution selected by th e Board. 
The funds in the Replacement Reserve may be expende d only 
for the purposes of effecting the replacement, peri odic 
maintenance or repair of the Common Areas and Facil ities 
and for operating contingencies of a non-recurring nature. 
The amounts required to be allocated to the Replace ment 
Reserve may be reduced by appropriate resolution of  the 
Board, at such time as the Board determines, in its  
reasonable judgment, that the amount accumulated in  the 
Replace Reserve is sufficient to pay for all reason ably 
foreseeable periodic maintenance and capital replac ements. 
The proportionate interest of any Unit Lessee in th e 
Replacement Reserve is not refundable to any Unit L essee or 
transferable by Unit Lessees upon subsequent sales or 
transfers of the Units, but such funds are for the sole use 
and benefit of the Association.  

Section 12.9 Assessment Certificates : The Board, or 
its representative, shall furnish to any prospectiv e 
purchaser or prospective mortgagee of any Unit, at the 
request of the Unit Lessee, a written certificate a s to the 
amount of the Regular Monthly Assessments, Special 
Assessments and any Individual Assessments which ha ve 
become due and are unpaid as of a given date with r espect 
to the Unit. In the event of a sale, the purchaser shall 
not be liable nor shall the Unit purchased be liabl e or 
subject to any lien for any unpaid assessments, whi ch are 
due and not shown on such certificate for the perio d of 
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time covered thereby. However, the selling or mortg aging 
Unit Lessee shall be liable for same and in case of  his 
failure or refusal to pay, then the same shall be 
collectible from all other Unit Lessees, as a Commo n 
Expense and in proportion to their Prorate Share of  Common 
Expenses and the Association, acting on their own b ehalf, 
shall have recourse against the selling or mortgagi ng Unit 
Lessee. In the event of a mortgage, the unpaid asse ssments 
not shown on said certificate for the period of tim e 
covered thereby shall remain the obligation of the Unit 
Lessee mortgaging his Unit, but the assessment lien  
securing same as provided for in this Declaration s hall be 
and remain inferior and secondary to the Mortgage a nd liens 
held by any such mortgagee to whom or for whose inf ormation 
said certificate was furnished. A charge not to exc eed 
Fifty Dollars ($50.00) may be levied in advance by the 
Association for each certificate so delivered. The 
Association shall not, however, charge any Eligible  Unit 
Mortgagee or Eligible Insurer or Guarantor for prov iding 
any information, which the Association is obligated  to 
provide pursuant to Article XV of this Declaration.  

Section 12.10 Liens to Secure Assessments : All Regular 
Monthly Assessments, Special Assessments and Indivi dual 
Assessments shall be a personal obligation of the U nit 
Lessee of each Unit, as well as an indebtedness aga inst the 
Unit itself; and in the event any default is made i n the 
payment of such assessments, or any part thereof, a s the 
same shall become due and payable, then a valid lie n is 
hereby created against the Unit of the Unit Lessee in 
default, which lien shall exist for the benefit of all 
other Unit Lessees and the Association. No liens sh all 
exist against any Unit for assessments, which have not yet 
become due and payable. The liens provided for here in shall 
be prior to all other liens, except that such liens  shall 
be subordinate, secondary and inferior to: (i) all liens 
for real estate taxes or special assessments levied  by 
taxing authorities having jurisdiction; (ii) all li ens 
securing amounts due or to become due under any Mor tgage, 
vendor's lien or deed of trust creating a lien agai nst the 
Unit and which was recorded prior to the date the R egular 
Monthly Assessment or Special Assessment became due  and 
payable; (iii) all liens securing any loan made to any Unit 
Lessee for any part of the purchase price of any Un it when 
such Unit is purchased from the Developer; and (iv)  the 
reversionary fee interest of the Master Ground Less or under 
the Master Ground Lease. Such liens may be foreclos ed, 
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without prejudice and subject to the aforesaid prio r and 
superior liens, by suit by the Association or any p erson 
authorized by the Association, in the same manner a s 
mortgages on real property. No foreclosure suit or sale 
thereunder shall affect or impair any of the prior and 
superior liens above mentioned. The Association, or  any 
person authorized by it, shall have power to bid in  the 
Unit foreclosed on at the foreclosure sale, the amo unt of 
which bid shall not exceed the total amount of all 
assessments in default, interest at the Default Int erest 
Rate and other charges thereon, attorneys' fees and  costs 
of foreclosure. In the event the Association shall purchase 
any Unit at any such foreclosure sale, it shall hav e 
authority to hold, lease, mortgage, sell or convey the 
Unit. The Association shall be entitled to the appo intment 
of a receiver upon the filing of any foreclosure 
proceedings without regard to the value of the Unit  or the 
solvency of the Unit Lessee. All funds realized fro m the 
foreclosure sale shall be applied first to the cost  and 
expense of filing and prosecuting the suit, includi ng all 
court costs and reasonable attorneys' fees, and the n 
towards payment of the indebtedness sued on, togeth er with 
interest at the Default Interest Rate and other cha rges 
thereon, and the remainder, if any, shall belong to  the 
Association subject to the rights, if any, of the 
defendants in the foreclosure proceeding.  

Section 12.11 Recordation of Notice of Assessment 
Lien : The Association shall be entitled to record a "No tice 
of Assessment Lien" in the Real Estate Records of 
Bernalillo County, New Mexico, with respect to any Regular 
Monthly Assessment, Special Assessments, Individual  
Assessments not paid by any Unit Lessee within thir ty (30) 
days after it is  due. Any such Notice of Assessment Lien 
shall identify the Unit, which is subject thereto a nd may 
contain such other information as the Board determi nes to 
be appropriate or relevant, including the nature an d amount 
of the lien.  

Section 12.12 Common Expense Fund : All Regular Monthly 
Assessments and Special Assessments collected shall  be paid 
into the Common Expense Fund to be held and used fo r the 
benefit, directly or indirectly, of the Property. T he 
Common Expense Fund may be expended by the Associat ion, or 
any person authorized by it, for the purposes set f orth in 
this Declaration, the By-Laws and the Rules in such  manner 
as the Board shall determine.  
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ARTICLE XIII  

GROUND RENT RESERVE 

Section 13.1 Establishment of Reserve : The Developer 
is required to contribute and pay to the Associatio n the 
sum of One Hundred Fifty-Five Dollars ($155.00) for  each 
Unit sold and transferred by Developer to Unit Less ees. 
Such Developer contributions shall be made for each  Unit 
when the Master Ground Lessor and Unit Lessee enter  into 
the Unit Lease for that Unit. All such Developer 
contributions, together with interest or earnings t hereon, 
shall constitute the Ground Rent Reserve to be held  by the 
Association in a segregated account and used and di sbursed 
by the Association as provided in this Article XIII . The 
Association is authorized to invest all funds in th e Ground 
Rent Reserve as directed by the Board. The Associat ion 
shall not be liable for any loss resulting from any  such 
investments. The Association may commingle all fund s in the 
Ground Rent Reserve and is not obligated to separat ely 
account to Unit Lessees as to what portions of said  funds 
are allocable to each Unit. All funds in the around  Rent 
Reserve are for the sole use and benefit of the ass ociation 
as provided in this Article XIII and no Unit Lessee  shall 
have any interest, right or claim to said funds, ex cept as 
expressly provided in this Declaration.  

Section 13.2 Disbursements to Pay Delinquencies und er 
Unit Leases : Since the reversionary fee interest of the 
Master Ground Lessor under the Master Ground Lease is not 
to be subordinated to mortgages against the Units, the 
Developer has elected, in order to induce such mort gagees 
to make loans secured by the Units, to establish th e Ground 
Rent Reserve to partially secure monthly rental pay ments 
under the Unit Leases as hereinafter provided. For such 
reasons, the Association is hereby obligated and di rected 
to pay from the Ground Rent Reserve the monthly ren tal 
payments due the Master Ground Lessor under any Uni t Lease 
whenever any such monthly rental payment is more th an ten 
(10) days delinquent (herein "delinquency payments" ). 
Provided, however, that the Association shall not p ay 
Master Ground Lessor delinquency payments with resp ect to 
any single Unit Lease in an amount in excess of fiv e (5) 
months of the then current monthly rentals required  by any 
such Unit Lease.  

Section 13.3 Unit Lessees' Obligations to Reimburse  
Delinquency Payments : Although the Unit Lessees did not 
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provide the funds necessary to establish the Ground  Rent 
Reserve, each Unit Lessee shall be obligated to rei mburse 
the Association for any delinquency payments made b y the 
Association to the Master Ground Lessor from the Gr ound 
Rent Reserve with respect to such Unit Lessee's fai lure to 
pay monthly rentals required under such Unit Lessee 's Unit 
Lease. After each disbursement by the Association f rom the 
Ground Rent Reserve to pay delinquency payments, th e 
Association shall immediately levy an Individual As sessment 
for the amount of the delinquency payment paid by t he 
Association against the Unit Lessee and the Unit in volved. 
Such Individual Assessments shall constitute a pers onal 
obligation against the Unit Lessee and a lien again st the 
Unit involved and shall be collectible by the Assoc iation, 
together with interest thereon at the Default Inter est 
Rate, in the same manner as other Individual Assess ments as 
provided in Article XII.  

Section 13.4 Payment by Association Does Not Cure  
Default : As more particularly set forth in the Unit Lease,  
payment by the Association of a delinquency payment  does 
not cure the Unit Lessee's default for failure to p ay 
monthly rentals and the Unit Lessee may only cure s uch 
default by reimbursement to the Association as requ ired by 
Section 13.3 of this Article XIII. The Unit Lease a lso 
provides that any failure of a Unit Lessee to compl y with 
the requirements of this Declaration, the By-Laws o r the 
Rules (including, without limitation, failure to re imburse 
delinquency payments as required by Section 13.3 of  Article 
XIII) constitutes a default under the Unit Lease.  

Section 13.5 Maximum Reserve Requirement and Other 
Disbursements : Until the aggregate sum of funds in the 
Ground Rent Reserve (including interest and earning s 
thereon) attain the sum of One Hundred Forty-Four T housand 
Dollars ($144,000.00) [herein "the Maximum Reserve 
Requirement"), or during such periods of time that the 
aggregate funds in the Ground Rent Reserve are redu ced 
below the Maximum Reserve Requirement, the Associat ion may 
only use and disburse funds from the Ground Rent Re serve to 
pay delinquency payments to the Master Ground Lesso r as 
required by Section 13.2 of this Article XIII. To t he 
extent that the aggregate funds in the Ground Rent Reserve 
ever exceed the Maximum Reserve Requirement (herein  "Excess 
Funds"), the Association shall have the right to di sburse 
Excess Funds from the Ground Rent Reserve as the Bo ard 
shall determine appropriate for the benefit of the 
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Association and the Unit Lessees, including, withou t 
limitation, the right to transfer such Excess Funds  to the 
Working Capital Reserve, Replacement Reserve or Com mon 
Expense Fund or to otherwise expend such Excess Fun ds to 
pay Common Expenses or reduce Regular Monthly Asses sments.  

ARTICLE XIV  

INSURANCE 

Section 14.1 Association Casualty Insurance : The 
Association shall procure and maintain, as a Common  
Expense, a casualty insurance policy insuring the f ull 
insurable replacement cost of all improvements, fix tures, 
equipment, personal property and Common Facilities now or 
hereafter owned by the Association against loss due  to fire 
and all other hazards normally covered by "extended  
coverage" and "all risk" endorsements. The "full in surable 
replacement cost" means an amount equal to one hund red 
percent (100%) of current replacement cost as deter mined 
from time to time by the Board in consultation with  the 
insurance company. The casualty insurance policy re quired 
by this provision must be issued by insurers of rec ognized 
financial responsibility authorized to issue such i nsurance 
in the State of New Mexico. Such policy shall, if 
commercially feasible, contain the following endors ements:  

a. An endorsement for vandalism and malicious mischief ;  

b. If applicable, a steam boiler endorsement for loss or 
damages resulting from steam boiler equipment 
accidents in an amount not less than $50,000 per 
accident per location;  

c. If available, an Agreed Amount and Inflation Guard 
Endorsement; and  

d. If the Property is subject to construction code 
provisions which would require changes to the exist ing 
plans, specifications and/or construction of any 
insured buildings upon reconstruction following 
destruction or damage, thereby imposing significant  
additional costs, then the policy shall contain, if  
available, appropriate construction code endorsemen ts, 
such as Demolition Cast Endorsement, Contingent 
Liability from Operation of Building Law Endorsemen t 
and an Increased Cost of Construction Endorsement.  
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The insurance policy required by this provision sha ll 
further provide that it shall not be cancelled for non-
payment of premiums or for any other cause without at least 
ten (10) days' prior written notice to the Associat ion. In 
case of any injury, damage or destruction, the insu rance 
proceeds shall be applied only reconstruct or repai r the 
property so damaged or destroyed, except as may be 
otherwise provided for herein. The Association shal l have 
complete power and authority to compromise, settle and 
adjust any and all claims arising under any such po licy. 
The Association must maintain the original of the p olicy in 
its files. Copies of the policy will be made availa ble upon 
request to any Unit Lessee, Mortgagee listed in the  policy 
as an additional insured or loss payee, or any Elig ible 
Unit Mortgagee or Eligible Insurer or Guarantor.  

Section 14.2 Flood Insurance : If the Property subject 
to this Declaration is now or hereafter located wit hin an 
area having special flood hazards as determined by the 
Federal Emergency Management Agency by publication in the 
Federal Register of a Flood Insurance Boundary Map or 
Insurance Rate Map and if flood insurance has been made 
available under the National Flood Insurance Progra m, the 
Association must procure and maintain a flood insur ance 
policy with respect to the Common Areas and Facilit ies and 
all improvements and personal property owned by the  
Association to the extent that same may be insura ble under 
the available form of policy (herein "insurable pro perty") 
in an amount at least equal to the lesser of: (i) t he 
maximum coverage available under the National Flood  
Insurance Program for the buildings and other insur able 
property or (ii) the "full insurable replacement co st", as 
that term is defined in Section 14.1 above, of the 
buildings and other insurable property. Such flood 
insurance policy, if required, shall be issued in t he name 
of the Association; any proceeds of such policy sha ll be 
used to repair and restore any damage caused by flo od; and 
the cost of any such policy shall constitute a Comm on 
Expense.  

Section 14.3 Fidelity Bond : The Association shall 
procure and maintain a fidelity bond naming the Ass ociation 
as obligee in an amount equal to the estimated maxi mum 
amount of funds to be in the custody or control of the 
Association or its professional management company,  
including funds in the Replacement Reserve, Working  Capital 
Reserve and Ground Rent Reserve, at any given time during 
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the term of such bond, but in any event in an amoun t at 
least equal to three (3) months' aggregate Regular Monthly 
Assessments on all Units plus the sum of all reserv e funds. 
Such fidelity bond shall cover all officers, direct ors, 
trustees and employees of the Association and all o ther 
persons handling or responsible for funds of or 
administered by the Association, including the offi cers, 
directors, employees and agents of the professional  
management company employed by the Association. Pro vided, 
however. - , that the fidelity bond to be procured by the 
Association need not cover the professional managem ent 
company and its officers, directors, employees and agents, 
if such professional management company provides a 
sufficient fidelity bond naming the Association as an 
additional obligee or loss payee. Such bond shall c ontain a 
waiver of any defense or exclusion based upon the e xclusion 
of persons serving without compensation from the de finition 
of "employees" or other similar terms or expression s. Such 
bond shall require at least ten (10) days' prior wr itten 
notice to the Association of cancellation or substa ntial 
modification (including cancellation for non-paymen t of 
premiums). The cost of such fidelity bond (except f or 
premiums on any fidelity bond provided by the profe ssional 
management; company which the Board determines to b e 
satisfactory and in compliance with the provisions of this 
Section) shall constitute a Common Expense.  

Section 14.4 Liability Insurance : The Association 
shall procure and maintain comprehensive public lia bility 
insurance in the amount of at least One Million Dol lars 
($1,000,000) peg person and Three Million Dollars 
($3,000,000) per single occurrence for bodily injur y or 
death and Fifty Thousand Dollars ($50,000) for prop erty 
damage suffered by the public or any Unit Lessee an d his 
tenants, family, guests, agents, employees or invit ees 
occurring in, on or about the Units, the Common Are as and 
Facilities or the private and public streets, drive ways, 
roadways, sidewalks, and other passageways on or ad joining 
the Property. Such policy shall insure the Unit Les sees and 
the Association and its officers, directors, employ ees and 
agents, including expressly the professional manage ment 
company and its officers, directors, employees and agents 
and shall further expressly cover legal liability a rising 
from lawsuits related to employment contracts of ev ery 
nature to which the Association is a party. Such po licy 
shall be issued by insurers of recognized responsib ility 
authorized to issue such insurance within the State  of New 
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Mexico and shall require at least ten (10) days' pr ior 
written notice of cancellation or substantial modif ication 
(including cancellation for non-payment of premiums ) to the 
Association. The cost of such policy shall constitu te a 
Common Expense. Such insurance must not provide for  
contribution with regard to any policies of liabili ty 
insurance carried individually by any Unit Lessee.  

Section 14.5 Unit Casualty Insurance and Individual  
Assessment : Each Unit Lessee shall procure and maintain, at 
such Unit Lessee's sole cost and expense, a casualt y 
insurance policy insuring the full insurable replac ement 
costs of all improvements and fixtures now or herea fter 
constructed within the Lot Building Area of such Un it 
Lessee's Lot, against loss due to fire and other ha zards 
normally covered by "extended coverage" and "all ri sk" 
endorsements_ As used in this provision, "full insu rable 
replacement cost" has the same meaning as set forth  in 
Section 14.1 above. The casualty insurance policy r equired 
by this provision must be issued by insurers of recognized 
financial responsibility authorized to issue such i nsurance 
in the State of New Mexico. Such policy shall name the 
Association as the insured, as Trustee for the Unit  Lessee, 
and any Mortgagee having a lien against the Unit. I f any 
Unit Lessee fails, neglects or refuses to procure t he 
casualty insurance required by this provision or to  provide 
a certificate of insurance or other proof thereof 
satisfactory to the Association, the Association sh all have 
the right, but not tie obligation, to purchase such  
insurance in its name as Trustee for the Unit Lesse e. 
Should the Association elect to purchase such insur ance, 
the cost thereof shall be levied as an Individual 
Assessment against the Unit Lessee and his Unit. In  the 
event of damage or destruction to any Unit by fire or other 
hazard covered by the casualty insurance policy req uired by 
this provision, the Association shall, subject to a ny 
rights of any Mortgagee having a lien against the U nit, use 
the proceeds of any such casualty insurance policy to 
replace, repair and restore the Unit to its origina l 
condition as far as reasonably practicable. Each Un it 
Lessee shall be responsible for procuring and maint aining 
such casualty insurance as such Unit Lessee desires  with 
respect to the personal property and contents withi n his 
Unit.  

Section 14.6 Additional Insurance : The Board shall 
have the authority to obtain such other insurance, in 
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addition to that required by this Article XIV, as t he Board 
shall determine to be necessary or advisable. The c ost of 
any such additional insurance shall constitute a Co mmon 
Expense.  

ARTICLE XV  

RIGHTS OF ELIGIBLE UNIT MORTGAGEES  
AND ELIGIBLE INSURERS AND GUARANTORS 

Section 15.1 Right to Notice : The Association shall 
provide all Eligible Unit Mortgagees and all Eligib le 
Insurers and Guarantors with timely written notice of the 
following:  

(a) Any condemnation loss or any casualty loss whic h 
affects a material portion of the Common Areas and 
Facilities or any Unit which is subject to a first 
mortgage held, insured or guaranteed by any Eligibl e 
Unit Mortgagee or any Eligible Insurer or Guarantor .  

b. Any delinquency in the payment of assessments or ot her 
charges due the Association by the Unit Lessee of a ny 
Unit which is subject to a first mortgage held, 
insured or guaranteed by any Eligible Unit Mortgage e 
or Eligible Insurer or Guarantor and which delinque ncy 
remains uncured for a period of sixty (60) days or 
more.  

c. Any lapse, cancellation or substantial modification  to 
the amount or scope of any insurance policy or 
fidelity bond which the Association is required to 
procure and maintain pursuant to Article XIV of thi s 
Declaration.  

d. Any proposed action, which would require the consen t 
or approval of a specified percentage of Eligible U nit 
Mortgagees as provided in Section 15.2 below.  

Section 15.2 Approval Rights of Eligible Unit 
Mortgagees : Except where a higher percentage is otherwise 
specified below, the prior written approval of fift y-one 
percent (51%) of the Eligible Unit Mortgagees (base d on one 
vote for each first mortgage held against a Unit) s hall be 
required before the Association shall be entitled t o do any 
of the following:  
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a. By act or omission seek to abandon or terminate the  
Declaration prior to the expiration date of the Mas ter 
Ground Lease (but as to this subparagraph (a) the 
affirmative vote of sixty-seven percent (67%) of 
Eligible Unit Mortgagees shall be required.)  

b. Change the method of determining the Prorata Share of 
Common Expenses for the purpose of levying Regular 
Monthly Assessments and Special Assessments.  

c. Change the method of distribution of casualty 
insurance proceeds to Unit Lessees in the event of 
substantial damage or destruction to the Common Are as 
and Facilities from that set forth in Article XVI.  

d. Change the method of distribution of condemnation 
proceeds to Unit Lessees in the event of total or 
partial condemnation of the Common Areas and 
Facilities from that set forth in Article XVII.  

e. By act or omission seek to abandon, partition, 
subdivide, encumber, sell or transfer the Common Ar eas 
or Facilities, or any portion thereof, except with 
respect to easements for utilities or other public 
purposes consistent with the intended use of such 
Common Areas and Facilities.  

f. Distribute insurance proceeds resulting from a 
casualty or peril insured by the Association pursua nt 
to Article XIV for purposes other than restoration,  
repair or replacement of the property so damaged or  
destroyed (but as to this subparagraph (f) the 
affirmative vote of sixty-seven percent (67%) of 
Eligible Unit Mortgagees shall be required).  

g. Any decision to terminate the employment of any 
professional management company as required by Sect ion 
11.4 of Article XI or to allow the Association to 
establish self-management with respect to the 
Property.  

Section 15.3 Amendments to Constituent Documents : In 
addition to the approval required of the Unit Lesse es for 
amendments to this Declaration and the Articles and  the 
approval required of the Board for amendments to th e By-
Laws and Rules (all of which documents are herein c alled 
"the Constituent Documents"). the prior written app roval of 
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fifty-one percent (51%) of the Eligible Unit Mortga gees 
(based on one vote for each first mortgage held aga inst a 
Unit) shall be required to add to or amend any mate rial 
provisions of the Constituent Documents which estab lish, 
provide for, govern or regulate any of the followin g:  

a. Voting;  

b. Assessments, assessment liens or the subordination of 
such liens;  

c. Reserves for maintenance, repair or replacement of the 
Common Areas and Facilities;  

d. Insurance or Fidelity Bonds;  

e. Rights to use the Common Areas or Facilities;  

f. Responsibility for maintenance and repair of the 
Common Areas and Facilities and Lot Restricted Area s, 
or any portions thereof;  

g. The withdrawal of any real estate from the provisio ns 
of this Declaration previously annexed pursuant to 
Article X or the addition or annexation of any real  
estate to this Declaration other than Phase I and t he 
Annexable Property,  

h. The boundaries of any Unit;  

i. The ownership of the leasehold interest in the Unit s 
and Common Areas and Facilities;  

j. The convertibility of Units into Common Areas and 
Facilities or of Common Areas and Facilities into 
Units;  

(k) The leasing of Units;  

(1) The imposition of any right of first refusal or  
similar restriction on the right of a Unit Lessee t o 
sell, transfer, encumber or otherwise convey his or  
her Unit; or  

(m) Any provisions for the express benefit of 
mortgagees having a lien against any Unit or Eligib le 
Insurers and Guarantors.  
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Notwithstanding the foregoing, no addition or 
amendment to the Constituent Documents shall be con sidered 
material if it is for the purpose of correcting tec hnical 
errors, or for clarification only. Further, any Eli gible 
Unit Mortgagee who receives a written request to ap prove 
any addition or amendment subject to this Section w hich 
does not involve a material change, and who fails o r 
neglects to deliver or mail, postage prepaid, a neg ative 
written response within thirty (30) days after such  
receipt, shall be deemed to have approved such requ est for 
each mortgage held by such Eligible Unit Mortgagee.  

Section 15.4 Right of Mortgagees to Make Advances : 
Upon the failure of the Association to perform any of its 
obligations under this Declaration, the Articles or  the By-
Laws, any Mortgage= having a first lien against any  Unit, 
either singly or jointly with other such Mortgagees , shall 
have the right, but not the obligation, to perform the 
Association's obligations as aforesaid, including w ithout 
limitation, the maintenance and repair of the Commo n Areas 
and Facilities, the procurement of any insurance or  
fidelity bond coverage required by Article XIV, and  the 
payment of any tax or special assessment levied aga inst the 
Common Areas and Facilities. Should any such Mortga gee 
advance funds to cure any default by the Associatio n with 
respect to its obligations as aforesaid, such Mortg agees 
shall be entitled to immediate reimbursement from t he 
Association with interest, at the rate specified in  the 
note secured by the mortgage pursuant to which such  
Mortgagee makes the advance, and the amount of such  
advances, with interest as aforesaid, shall constit ute a 
lien against the funds of the Association, includin g all 
future assessments collected by the Association fro m the 
Unit Lessees and all reserve funds of the Associati on 
(except the Ground Rent Reserve) until such advance  and the 
interest thereon, has been paid in full.  

Section 15.5 Right to Inspect Association Records a nd 
Audit : The Association shall permit the inspection and 
copyin g of all Association books and records during normal  
business hours, or under other reasonable circumsta nces, by 
the Master Ground Lessor, any Unit Lessee, any mort gagee 
having a lien against any Unit and any Eligible Ins urer or 
Guarantor, or the attorneys for any such persons. I n 
addition, any mortgagee holding a first lien on any  Unit or 
any Eligible Insurer or Guarantor shall be entities , upon 
request, to an audited financial statement for the 

This PDF file is Created by trial version of 123 PDF Creator.
Please use purchased version to remove this message. 



immediately preceding fiscal year of the Associatio n free 
of charge to the party so requesting. The cost of a ny such 
audit, if requested, shall constitute a Common Expe nse.  

ARTICLE XVI  

 
DISTRIBUTION OF INSURANCE PROCEEDS 

Section 16.1 Reconstruction and Application of 
Insurance Proceeds : if less than two-thirds (2/3) of the 
improvements located on the Common Areas are damage d or 
destroyed by a casualty or peril insured against pu rsuant 
to Section 14.1 of Article XIV, the Association sha ll use 
the casualty insurance proceeds to repair and resto re the 
damaged improvements to their original condition as  far as 
reasonably practicable. If more than two-thirds (2/ 3) of 
said improvements are damaged or destroyed by such an 
insured casualty or peril, then the insurance proce eds 
shall be used to repair and restore the property so  
damaged, unless: (i) seventy-five percent (75%) of the Unit 
Lessees (including Developer) vote, in person or by  proxy, 
to have such insurance proceeds distributed at a sp ecial 
meeting called pursuant to the By-Laws, and (ii) at  least 
sixty-seven percent (67%) of the Eligible Unit Mort gagees 
(based on one (1) vote for each first mortgage held  against 
a Unit) approve the distribution of the insurance p roceeds. 
The Board shall have the authority to determine whe ther 
more or less than two-thirds (2/3) of said improvem ents 
have been damaged or destroyed. If reconstruction i s 
required as herein provided, and should the insuran ce 
proceeds be insufficient to fully repair and restor e, then 
the Board may levy a Special Assessment in the amou nt of 
such deficiency against all Unit Lessees in proport ion to 
their Prorata Share of Common Expenses. If more tha n two-
thirds (2/3) of the said improvements are damaged o r 
destroyed and the Unit Lessees and Eligible Unit Mo rtgagees 
elect to distribute the insurance proceeds as afore said, 
rather than reconstruct, then such insurance procee ds shall 
be distributed pursuant to the provisions of Sectio n 16.2 
below.  

Section 16.2 Distribution of Casualty Insurance 
Proceeds : In the event casualty insurance proceeds are to 
be distributed as permitted by Section 16.1 above, then 
such insurance proceeds shall be divided and paid t o each 
Unit Lessee (including the Developer) on a per capi ta basis 
and distributed in the following priority:  
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a. To the payment of any real estate taxes or assessme nts 
by governmental agencies having jurisdiction which are 
past due with respect to such Unit;  

b. To the payment of any recorded Mortgages or other 
recorded liens against such Unit in the order of th eir 
priority;  

c. To the payment of any unpaid Regular Monthly 
Assessments, Special Assessments or Individual 
Assessments then due against such Unit; and  

d. Any balance remaining shall be paid to the Unit Les see 
or Developer, as applicable, who owns the Unit.  

The Board shall have the authority to obtain a titl e 
search as to the status of legal title of each Unit  prior 
to any distribution of insurance proceeds under thi s 
Section. The cost of such title searches shall cons titute a 
Common Expense. Should the Board obtain such title 
searches, a copy thereof shall be provided to each Unit 
Lessee with respect to his Unit. If any Unit Lessee  fails 
or neglects to object in writing to the validity or  amount 
of any mortgage or lien shown on the title search o n his 
Unit within ten (10) days after same is mailed, pos tage 
prepaid, or delivered to the last known address of such 
Unit Lessee as shown on the books and records of th e 
Association, then the Board is hereby authorized to  pay all 
mortgages and liens shown on the title search in th e 
priority shown on the title search to the extent th e 
proceeds allocated to such Unit are sufficient. If written 
objection is timely filed with the Board by any Uni t 
Lessee, then the Board shall hold that portion of t he 
insurance proceeds which would otherwise have been paid to 
the holder of the mortgage or lien objected to, plu s an 
amount equal to one (1) years' interest on such mor tgage or 
lien, in escrow pending resolution of the dispute. The 
Board shall further be entitled to institute approp riate 
legal proceedings to determine the proper dispositi on of 
any such escrowed proceeds and, if such legal proce edings 
are instituted, the Board shall be entitled to reco ver its 
costs and reasonable attorneys' fees from the Unit Lessee 
or, if permitted by law, from the mortgage or lien holder.  

ARTICLE XVII  

DISTRIBUTION OF CONDEMNATION PROCEEDS 
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Section 17.1 Authority of Association : The Association 
shall have the authority to sue, settle and comprom ise with 
respect to any condemnation or eminent domain proce edings, 
or threat thereof, filed with respect to or affecti ng the 
Common Areas and Facilities and to employ and pay s uch 
attorneys, appraisers or other persons as the Board  
determines necessary or desirable in connection wit h any 
such legal proceedings or settlement negotiations.  

Section 17.2 Partial Condemnation : In the event of a 
partial condemnation or taking by eminent domain of  the 
Common Areas and Facilities, the proceeds therefrom  shall, 
after payment of all expenses of collection (includ ing 
attorney fees and court costs), be used by the Association 
to restore and repair any damage caused to the Comm on Areas 
and Facilities. Should any partial condemnation pro ceeds 
remain, the Board shall have the discretion to eith er 
deposit such proceeds in the Working Capital Reserv e or to 
distribute such partial condemnation proceeds in th e same 
manner as required for the distribution of condemna tion 
proceeds resulting from a total condemnation or tak ing as 
provided in Section 17.3 below.  

Section 17.3 Total Condemnation : If the entire Common 
Areas and Facilities are condemned or taken by emin ent 
domain then the Association shall, after payment of  all 
expenses of collection (including attorney fees and  court 
costs), distribute such total condemnation proceeds  in the 
same manner as required for the distribution of cas ualty 
insurance proceeds pursuant to Section 16.2 of Arti cle XVI.  

ARTICLE. XVIII  

DISTRIBUTION UPON EXPIRATION  

Section 18.1 Upon expiration of the Master Ground 
Lease and the concurrent termination of this Declar ation, 
the Association shall pay all lawful debts and obli gations 
of the Association, including real estate taxes and  special 
assessments, if any, then accrued against the Commo n Areas 
and Facilities, If any funds then remain (including , 
without limitation, all funds remaining in the Comm on 
Expense Fund, the Working Capital Reserve, the Repl acement 
Reserve and the Ground Rent Reserve) the Associatio n shall 
distribute any such remaining funds to each Unit in  
proportion to its Prorate Share of Common Expenses in the 
same manner and pursuant to the same procedures as required 
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for thy: distribution of casualty insurance proceed s 
pursuant to Section 16.2 of Article XVI.  

ARTICLE XIX  

ARCHITECTURAL CONTROL COMMITTEE 

Section 19.1 Appointment of Committee : The 
Architectural Control Committee shall consist of th ree (3) 
members. Initially, the three (3) members of the 
Architectural Control Committee shall be: Robert E.  Towne, 
Bill E. Hooten and Raymond E. Stuhler. Until such t ime as 
the Developer has sold and transferred all Units ow ned by 
the Developer within the Property now or hereafter subject 
to this Declaration, the Developer shall have the a bsolute 
authority and discretion to appoint, remove and fil l all 
vacancies on the Architectural Control Committee. A fter the 
Developer has sold and transferred all Units owned by the 
Developer within the Property now or hereafter subj ect to 
this Declaration, the Architectural Control Committ ee shall 
be appointed by the Board and the Board shall have the 
authority to remove and fill all vacancies on the 
Architectural Control Committee.  

Section 19.2 Authority of Committee : The Architectural 
Control Committee shall not have the right, power o r 
authority to approve, disapprove, regulate or other wise 
restrict any construction, or the design thereof, b y the 
Developer upon the Lots or the Common Areas and Fac ilities 
(herein "the Original Construction"). Except for th e 
Original Construction by the Developer, no building , fence, 
wall or other structure or improvement or any lands caping 
shall be commenced, erected or maintained within th e Common 
Areas on the Lot Restricted Areas, nor shall the ex terior 
of any dwelling or related improvements upon the Lo t 
Building Areas be changed, altered or modified from  that of 
the Original Construction (including, without limit ation, 
the use of a different color, the use of different building 
materials or other characteristics) by any person, 
including any Unit Lessee or the Association, witho ut the 
prior approval of the Architectural Control Committ ee. All 
construction and modifications subject to approval by the 
Architectural Control Committee pursuant to this Se ction 
19.2 and all other provisions of this Declaration a re 
hereinafter called "Construction Changes".  

Section 19.3 Review Procedures : Any person (except 
Developer) desiring to make a Construction Change s hall 
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first submit to the Architectural Control Committee  
appropriate plans and specifications showing the na ture, 
kind, shape, height, materials and location of the proposed 
Construction Change. The Architectural Control Comm ittee 
shall have sixty (60) days after submission of the plans 
and specifications with respect to the proposed 
Construction Change within which to approve or disa pprove 
the Construction Change. If the Architectural Contr ol 
Committee fails to act within such sixty (60) day p eriod, 
the proposed Construction Change will be deemed app roved. 
The Architectural Control Committee shall indicate its 
approval or disapproval by mailing written notice t o the 
person requesting the Construction Change by regist ered or 
certified mail, postage prepaid, to the address pro vided by 
such person or, if none was provided, to such perso n's 
address as last shown by the records of the Associa tion.  

Section 19.4 Standard of Review : In approving or 
disapproving proposed Construction Changes, the 
Architectural Control Committee shall determine, in  its 
sole discretion, whether the proposed Construction Change; 
(a) materially deviates from the architectural desi gn and 
quality of construction of the Original Constructio n; (b) 
whether the proposed Construction Change is consist ent with 
maintaining a harmony of external design and locati on in 
relation to the existing improvements, landscaping and 
topography throughout the Property as a whole or in  
relation to surrounding structures, landscaping and  
topography in the immediate vicinity of the propose d 
Construction Change; and (c) whether the proposed 
Construction Change interferes with or disrupts the n 
existing improvements previously constructed within  the 
Common Areas or the Lot Restricted Areas. The decis ion of a 
majority of the Architectural Control Committee sha ll be 
final and binding.  

Section 19.5 Arbitration : In the event of any dispute 
concerning the validity, interpretation or enforcea bility 
of any provisions of this Article XIX or any decisi on of 
the Architectural Control Committee, the dispute wi ll be 
submitted to binding arbitration before a three (3)  member 
board of arbitration as permitted by the New Mexico  Uniform 
Arbitration Act, Sections 44-7-1 through 44-7-22, 
inclusive, N.M.S.A. 1978 Comp., as now or hereafter  
amended. The method for selection of the board of 
arbitration shall be as follows: One (1) member sha ll be 
selected by the Architectural Control Committee, on e (1) 
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member shall be selected by a person requesting the  
Construction Change and the third impartial member shall be 
selected by the two (2) members so selected or, if they are 
unable to agree, by the Presiding Judge of the Seco nd 
Judicial District Court for Bernalillo County, New Mexico. 
The party, which is unsuccessful in the arbitration  
proceeding shall pay all necessary and reasonable e xpenses 
of the arbitration, including the cost of a transcr ipt of 
proceedings, if any, court reporter's fee, if any, and the 
fees and expenses of the members of the board of 
arbitration. The board of arbitration shall assess such 
arbitration expenses against the unsuccessful party .  

ARTICLE XX  

 
AMENDMENT TO DECLARATION 

Section 20.1 Amendment by Declarants : Prior to the 
conversion of Phase I, the Developer and the Master  Ground 
Lessor shall have the right to change, modify or am end this 
Declaration in any manner they desire, or to revoke  and 
vacate this Declaration, by recording a Supplementa l 
Declaration or appropriate instrument of revocation , in the 
Office of the County Clerk of Bernalillo County, Ne w 
Mexico. After conversion of Phase I, all Unit Lesse es 
within all Property now or hereafter subject to thi s 
Declaration, shall, by entering into their Unit Lea ses, be 
deemed to have granted Developer and Master Ground Lessor a 
power of attorney coupled with an interest to chang e, 
modify or amend this Declaration to the extent reas onably 
required by the Federal National Mortgage Associati on, the 
Federal Home Loan Mortgage Corporation, the Veteran s 
Administration, the Federal Housing Administration,  or any 
private institutional lender in order to obtain pro ject 
approval for the purpose of the origination and sal e of 
mortgage loans to be secured by liens on the Units Within 
the Property; provided, however, that no such amend ment 
shall he made if it materially and adversely affect s the 
rights and obligations of any Unit Lessee under thi s 
Declaration or the By-Laws._ The Board shall have t he 
authority to determine whether any such amendment 
materially and adversely affects the rights and obl igations 
of any Unit Lessee. Any such amendment shall be eff ected by 
the recordation of a Supplemental Declaration execu ted by 
Developer, Master Ground Lessor and the President o f the 
Association.  
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Section 20.2 Amendment by Unit Lessees : After the 
conversion of Phase 1 and, except as otherwise perm itted by 
Section 20.1 above, sixty-seven percent (67%) of th e Unit 
Lessees voting in person or by proxy at a special m eeting 
called pursuant to the By-Laws, shall have the righ t to 
amend this Declaration. Provided, however, that if the 
nature of any amendment is such that it requires th e 
approval of Eligible Unit Mortgagees pursuant to Se ctions 
15.2 or 15.3 of Article XV, the approval of fifty-o ne 
percent (51%), or in certain cases sixty-seven perc ent 
(67%), of the Eligible Unit Mortgagees shall be fir st 
obtained with respect to any such amendment. Provid ed, 
further, that no amendment may be made to this Decl aration 
which attempts to change, modify or restrict any ri ghts 
granted to the Developer, including, without limita tion, 
the rights granted to the Developer by Articles IX and X of 
this Declaration. The President of the Association is 
authorized to execute and record a Supplemental Dec laration 
setting forth any amendment made by the Unit Lessee s 
pursuant to this Section.  

ARTICLE XXI  

 
MISCELLANEOUS PROVISIONS 

Section 21.1 Enforcement : The Association, the 
Developer, the Master Ground Lessor or any Unit Les see 
shall have the right to enforce, by proceedings at law or 
in equity, all terms and provisions of this Declara tion, 
the By-Laws and the Rules. Any failure to enforce a ny 
covenant or restriction herein contained shall in n o event 
be deemed to be a waiver of the right to enforce su ch 
covenant or restriction thereafter.  

Section 21.2 Severability : The provisions of this 
Declaration, the By-Laws and Rules shall be deemed 
independent and severable, and the invalidity or pa rtial 
invalidity or unenforceability of any one provision , or 
portion hereof, shall not affect the validity or 
enforceability of any other provision.  

Section 21.3 Covenants Running With Land : The rights 
and obligations of the Association, the Developer, Master 
Ground Lessor and Unit Lessees under this Declarati on, the 
By-Laws and the Rules, including amendments thereto , shall 
be deemed to be covenants running with the Land unt il this 
Declaration terminates upon expiration of the Maste r Ground 
Lease and shall inure to the benefit of and be bind ing on 
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their respective heirs, executors, administrators, 
successors, legal representatives, assigns, purchas ers, 
tenants, lessees, grantees and mortgagees and all o ther 
persons having or claiming any interest in the Prop erty or 
any Unit thereof. Upon acceptance or recordation of  any 
Unit Lease or any assignment, deed or other instrum ent 
conveying the leasehold interest in any Unit, the U nit 
Lessee shall be deemed to have accepted and agreed to and 
shall be bound by And subject to each and all of th e 
provisions of this Declaration, the By-Laws and the  Rules.  

IN WITNESS WHEREOF, the Developer and the Master Gr ound 
Lessor have executed this Declaration the date firs t 
written above.  

 

TOWNE PARK, INC.,  

a Nevada corporation  
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